
At the recent CALA conference in San Jose, during both the “Ask 
the Attorneys” session and the “Discussion with Community Care 
Licensing” session, questions were raised regarding the rights 
and obligations of an RCFE when a resident is set to return from 
the hospital with a prohibited condition or other needs that the 
RCFE cannot meet.  Unfortunately, this is a situation in which 
the RCFE laws and regulations are woefully inadequate.  Neither 
the law nor the regulations contain any discussion whatsoever of 
hospitalization.  There are no special rules that pertain.  Thus, 
providers are, unfortunately, placed in a precarious situation.
  
The RCFE law severely limits a provider’s ability to evict a 
resident.  Health & Safety Code §1569.884(a) states,  “The 
admission agreement shall not include any ground for the 
involuntary transfer or eviction of the resident unless those 
grounds are specifically enumerated under state law or 
regulation.”  Subsection (b) states, “The admission agreement 
shall list the justifications for eviction permissible under state law 
or regulation, exactly as they are worded in the applicable law 
or regulation.”

The grounds for eviction are contained in Regulation §87224 
(§87589 under the old numbering system).  That section lists 
five grounds for termination upon thirty days notice (note, the 
fifth ground, change of use of the facility, now requires sixty days 
notice in accordance with recently enacted legislation).  Three of 
the grounds are irrelevant to this discussion:  nonpayment, failure 
to comply with state or local law, or failure to comply with general 
policies of the facility.  The remaining ground allows an RCFE 
to evict a resident if, after admission “it is determined that the 
resident has a need not previously identified and a reappraisal 
has been conducted pursuant to §87587, and the licensee and 
the person who performs the reappraisal believe that the facility 
is not appropriate for the resident.”

In addition, §87224 permits an RCFE, upon written approval 
from DSS, to evict a resident upon three days written notice if the 
resident is engaging in behavior which is a threat to the health or 
safety of himself or others in the RCFE.

The problem is that, absent any specific law or regulation 
dealing with a return from the hospital, no special rules apply.  
An RCFE can only evict a resident on either three days notice 
with approval from DSS, or on thirty days notice as specified 
above.  Thus, if a resident, while in the hospital, either develops 
a prohibited condition or develops needs that can no longer be 
met by the RCFE, a resident’s admission agreement remains in 
effect unless or until terminated in accordance with Regulation 
§87224.  In other words, the fact that the resident is in the hospital 
is irrelevant.  If a resident develops a prohibited condition while 
in an RCFE, the RCFE can only evict as prescribed by §87224.  
The fact that the condition may develop while the resident is 
in the hospital (or at her son’s house or the grocery store) is 

irrelevant.   She is still a resident and still has in effect a valid 
and legally enforceable admission agreement that only allows 
for termination on specified notice.

As noted above, this puts providers in a difficult situation.  
Assume, for example, a resident has a stroke and is hospitalized.  
The resident now requires 24 hour nursing care, but her family 
insists on her returning to your community.  Legally, she is still 
your resident.  If you refuse to take her back, you are in breach 
of contract.  You face a potential lawsuit in which not only will 
breach of contract be raised, but unlawful eviction and various 
and sundry torts such as intentional infliction of emotional 
distress and, of course, the ubiquitous elder abuse allegation.  
Moreover, you are subject to being cited by DSS for violating 
RCFE laws and regulations.  We recently had a situation in 
which a client had a resident attempt suicide. She was placed on 
a three day involuntary psychiatric hold (51-50).  Upon release 
from the hospital, the RCFE told her family that they could not 
retain her.  After spending a night at her daughter’s house, she 
showed up the next day with a police escort and was allowed 
back to her apartment.  DSS granted a three day eviction, but 
cited the RCFE for refusing to allow the resident to return.

On the other hand, if you admit the resident, you now have a 
resident whose needs you may not be able to meet.  DSS may 
cite you, erroneously, for “retaining” a resident with a prohibited 
condition.  (Thus far, we have been successful in appealing 
such deficiency citations as long as the RCFE made reasonable 
attempts to get the resident transferred to a higher level of care.)  
More importantly, as long as residents are in your building, they 
are your responsibility.

When confronted with the situation such as the one described 
above, we recommend that providers take the following steps:
 
1. Do everything within your power to try to persuade a resident (or, 
as a practical matter, the resident’s family) that it is inappropriate 
and unsafe for the resident to return to your community.  This may 
entail direct communication with family members, contacting the 
ombudsman to try to obtain their assistance, communicating with 
hospital discharge planners, communicating with the resident’s 
physicians, and communicating with your LPA.  (If your LPA tells 
you not to take the resident back, you may wish to encourage 
your LPA to consult with his or her legal department as it is your 
understanding that you cannot legally prevent the resident from 
returning.)  In a few extreme cases, providers have advised 
family members that if the family insisted on bringing the resident 
back to the RCFE, the RCFE would have to report their actions 
to the police as suspected elder abuse.  Indeed, depending on 
the situation, you may in fact be required to report the family’s 
behavior as suspected elder abuse.
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2. In the overwhelming majority of situations, the family will act 
reasonably when confronted with well-presented documentation 
of why the resident is inappropriate to return, especially if you 
assist them in finding alternative care settings.  However, if 
your persuasive powers fail you, you cannot legally prevent a 
resident from returning.  You do, however, have an obligation to 
continue to provide care for that resident.  This may entail the 
need to help arrange for home health agency nurses or other 
third party services.  In some cases, it may require you to provide 
one on one care.  For that reason, it is helpful if your admission 
agreement contains a provision that allows you to provide one 
on one care in these types of situations and to charge the 
resident for such services at a rate that covers your costs.  If 
you have such a provision in your contract and point it out to the 
recalcitrant family, they are more likely to acquiesce in moving 
their family member to an appropriate higher level of care, as the 
costs will mount quickly.

3. Immediately seek permission from DSS for a three day eviction.  
The problem, however, is that the regulation provides that “good 
cause” for a three day eviction exists where the resident is 
engaged in behavior which is a threat to his or her health or 
safety or the health or safety of others, and DSS has typically 
been reluctant to approve three day evictions.  And even if you 
are granted a three day eviction, if the resident refuses to move 
out, you cannot remove the resident yourself but instead must 
file an unlawful detainer action in court.

4. Providers also have the option of going into court to seek 
a restraining order either to prevent a resident from returning 
from the hospital or to seek an affirmative injunction to force a 
resident to transfer to a higher level of care.  Of course, this 
involves time, expense and unpleasantness, and is usually not 
a realistic option.  

5. If necessary, consider offering  the resident a financial 
inducement to relocate voluntarily.  This may save you time, 
energy and money and help to get your resident into an 
appropriate care setting.




