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As most of you are no doubt aware, the California Department 
of Social Services recently announced that it is giving lowest 
priority to review of provider appeals of licensing deficiencies, 
effectively placing a temporary moratorium on review.  In 
light of this development, many providers have questioned 
how they should respond when they believe that they have 
been cited unfairly. 

The simple answer is that providers should ignore what DSS 
is (or is not) doing and appeal unwarranted deficiencies as 
though it were business as usual at DSS.
 
As we have suggested in prior updates, providers should 
appeal any deficiencies that they reasonably believe to be 
wrongly cited.  There is often a tendency to allow deficiencies 
to go unchallenged, sometimes out of a concern about 
rocking the boat or fear of reprisal. It is a mistake to do so. 
An unchallenged inappropriate deficiency becomes part of 
a provider’s permanent record. Deficiencies are required to 
be posted in your community for a year. They remain forever 
in your DSS file, which is accessible to any member of the 
public including the media and personal injury lawyers. 
Moreover, there are efforts underway to make deficiencies 
available to the public via the internet. 
 
Even if deficiencies seem minor, if you have been cited 
unfairly, you should avail yourself of your appeal rights.  If a 
catastrophic event were to occur in your RCFE, you can be 
assured that DSS will use any prior deficiencies if it takes 
administrative action against you. And if you are sued by a 
resident, their lawyer will attempt to use prior deficiencies 
to establish a pattern of behavior that warrants punitive 
damages.
 
In light of the above, whenever you receive a deficiency, you 
need to ask the following questions:

1. Did DSS get the facts right?  DSS Reports frequently 
contain factual inaccuracies or present only one side of the 
story. Did your LPA simply take the word of the complainant?  
Are there key witnesses who were not interviewed by 
DSS whose statements you can now introduce to refute 
allegations?  Are there exculpatory documents that you can 
submit?

DEFICIENCY APPEALS IN LIGHT OF DSS PRIORITIES

2. Did DSS get the law right?  In many cases, LPA’s 
misapply regulations. For example, a provider was cited 
recently for not having written documentation of certain staff 
training for which written documentation was not required by 
any statute or regulation.  On appeal, the Supervisor justified 
the deficiency on the bases of a DSS policy set forth in the 
Evaluator Manual.  This is not legitimate.  DSS can only 
issue a deficiency if a law or regulation is violated.
 
 3. Did DSS cite the correct level deficiency?  Type A 
deficiencies should only be cited where the deficiency poses 
an immediate or substantial threat to residents in care.  Too 
often, LPA’s automatically cite a Type A deficiency even 
thought the alleged transgression posed no immediate or 
substantial threat. It does not matter what regulation section 
was violated.  There are no automatic Type A deficiencies.  
Whether a deficiency should be cited as a Type A or Type B 
is fact specific.

4. Did DSS pile on citations?  It is often possible to 
cite a single transgression under multiple regulations.  
DSS’ s own policies require LPA’s to cite under the most 
applicable regulation -- not under any and every conceivable 
regulation.  For example, an RCFE resident tripped over a 
door jam that had been broken for several days.  The most 
appropriate deficiency would be for improper maintenance.  
Yet DSS cited not only under that regulation, but also under 
resident rights (for not providing a safe premises) and under 
staffing (for staff allegedly not being competent by failing 
to fix the problem).  While any one of these deficiencies 
might be appropriate, citing the provider three times for this 
transgression unfairly piles on deficiencies and should be 
appealed.
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