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Introduction 

On April 25, 2012, the United States Equal Employment and Opportunity Commission (EEOC) 

modified its Guidance on criminal background checks.  The EEOC’s new Guidance supersedes 

two earlier policy statements concerning employers’ use of criminal history information, 

particularly in the area of the use of arrest records.  However, the issuance of this Guidance is a 

good opportunity to revisit issues pertinent to CALA members. This article, in particular, 

discusses whether this new EEOC Guidance impacts the criminal records clearance/exemption 

process for CALA members. 

Background 

As CALA members know, California’s Health and Safety Code requires that community care 

facilities conduct a background check of all applicants, licensees, adult residents, volunteers 

(under certain circumstances) and employees of the community who have contact with clients.  

The community submits an individual’s fingerprints to the California Department of Justice 

(DOJ), which conducts a background check.  If the individual has no criminal history, DOJ will 

issue a clearance notice.  

If an individual does not receive a clearance, the California Department of Social Services (DSS) 

will not permit an individual who has been convicted of a crime (excluding a minor traffic 

violation) to work in a community care facility unless Community Care Licensing Division, 

Caregiver Background Check Bureau (CBCB), not the employer/community, grants that 

individual a criminal record exemption.  An exemption “exempts” the individual from the 

requirement of having a criminal record clearance.  Only certain convictions may be exempted.  

The individual may not be present in the facility until DSS grants the exemption. 

Thus, under California law, there is little discretion available to the community care 

facility/employer in this process. One area that is discretionary is (1) whether to have an internal 
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policy that seeks exemptions for individuals or (2) whether to have a blanket internal policy that 

does not seek any exemptions.
1
 

The question is whether the new EEOC Guidance implicates this discretion. Understanding 

why the EEOC issued the Guidance helps to answer that question. 

Why Did The EEOC Modify Its Guidance? 

According to the EEOC, the use of criminal background checks could violate Title VII of the 

Civil Rights Act of 1964's prohibition against employment discrimination.  How?  The EEOC 

claims discrimination occurs when employers treat criminal history records differently for 

different applicants or employees – a kind of subsidiary discrimination.  According to the EEOC: 

“Title VII prohibits “not only decisions driven by racial [or ethnic] animosity, but also decisions 

infected by stereotyped thinking . . . .”  Thus, an employer’s decision to reject a job applicant 

based on racial or ethnic stereotypes about criminality - rather than qualifications and suitability 

for the position - is unlawful disparate treatment that violates Title VII.”  Source, 

http://www.eeoc.gov/laws/guidance/arrest_conviction.cfm (all other citations are to the EEOC 

Enforcement Guidance (document no. 915.002, April 25, 2012) found at the foregoing web 

address) 

The EEOC Guidance sets out some alarming statistics: 

“In the last twenty years, there has been a significant increase in the number of 

Americans who have had contact with the criminal justice system and, 

concomitantly, a major increase in the number of people with criminal records in 

the working-age population.  In 1991, only 1.8% of the adult population had 

served time in prison.  After ten years, in 2001, the percentage rose to 2.7% (1 in 

37 adults).  By the end of 2007, 3.2% of all adults in the United States (1 in every 

31) were under some form of correctional control involving probation, parole, 

prison, or jail.  The Department of Justice’s Bureau of Justice Statistics 

(DOJ/BJS) has concluded that, if incarceration rates do not decrease, 

approximately 6.6% of all persons born in the United States in 2001 will serve 

time in state or federal prison during their lifetimes.”  

Not surprisingly, in light of the above statistics, employer use of criminal background checks is 

quite widespread: 

In one survey, a total of 92% of responding employers stated that they subjected 

all or some of their job candidates to criminal background checks.  Employers 

have reported that their use of criminal history information is related to ongoing 

efforts to combat theft and fraud, as well as heightened concerns about workplace 

violence and potential liability for negligent hiring.  Employers also cite federal 

laws as well as state and local laws as reasons for using criminal background 

checks. 

                                                 
1
 If an exemption is desired by the licensee, the licensee assists the individual by forwarding the necessary 

exemption documentation to CBCB. If the licensee does not wish to pursue the exemption on behalf of the 

individual, the individual must request an exemption on his/her own behalf.  
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The EEOC Guidance is drafted to apply to all employers, and focuses, primarily on employers 

who are not mandated to conduct criminal background checks. However, it does acknowledge 

that some industries are governed by specific rules regarding the employment of persons with 

criminal convictions. 

Does The EEOC’s New Guidance Impact The Background Checks Required by 

California's Health and Safety Code And The Exemption Practice? 

The Guidance recognizes that certain industries have specific regulations governing criminal 

background checks and acknowledges that compliance with “federal laws and regulations” 

disqualifying convicted individuals from certain occupations is a defense to charges of 

discrimination brought by individuals adversely impacted by a criminal background check. But, 

what about state laws, such as California's Health and Safety Code? 

The Guidance specifically states the following and provides a specific example: 

States and local jurisdictions also have laws and/or regulations that restrict or 

prohibit the employment of individuals with records of certain criminal conduct.  

Unlike federal laws or regulations, however, state and local laws or regulations 

are preempted by Title VII if they “purport[] to require or permit the doing of any 

act which would be an unlawful employment practice” under Title VII.  

Therefore, if an employer’s exclusionary policy or practice is not job related and 

consistent with business necessity, the fact that it was adopted to comply with a 

state or local law or regulation does not shield the employer from Title VII 

liability. 

Example 11: State Law Exclusion Is Job Related and Consistent with Business 

Necessity.  Elijah, who is African American, applies for a position as an office 

assistant at Pre-School, which is in a state that imposes criminal record 

restrictions on school employees.  Pre-School, which employs twenty-five full- 

and part-time employees, uses all of its workers to help with the children.  Pre-

School performs a background check and learns that Elijah pled guilty to charges 

of indecent exposure two years ago.  After being rejected for the position because 

of his conviction, Elijah files a Title VII disparate impact charge based on race to 

challenge Pre-School’s policy.  The EEOC conducts an investigation and finds 

that the policy has a disparate impact and that the exclusion is job related for 

the position in question and consistent with business necessity because it 

addresses serious safety risks of employment in a position involving regular 

contact with children.  As a result, the EEOC would not find reasonable cause 

to believe that discrimination occurred.”  (Emphasis added.) 

Thus, the EEOC states that compliance with state and local laws and regulations will not shield 

employers from Title VII liability due to Title VII pre-emption of state and local laws.  The key 

is that the state and local laws or regulations cannot "require or permit the doing of any act which 

would be an unlawful employment practice” under Title VII.  42 U.S.C. § 2000e-7.  Presumably, 

California’s Health and Safety Code, which recites clear business necessities for its prohibitions 

against employing persons with certain criminal convictions in community care facilities, would 

pass muster with the EEOC.  See Foxworth v. Pa. State Police, 228 Fed. Appx. 151 (3rd Cir. 

2007)(state police policy demonstrated business necessity) (unpublished) 
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Where Does This Leave The Criminal Record Clearance/Exempt Process? 

The EEOC Guidance also specifically references and discusses, on the federal level, regulations 

governing the ability of employers and/or applicants to seek waivers of mandated rules regarding 

the employment of persons with felony convictions.  It states generally, that:  “Title VII does not 

preempt these federally imposed restrictions.  However, if an employer decides to impose an 

exclusion that goes beyond the scope of a federally imposed restriction, the discretionary aspect 

of the policy would be subject to Title VII analysis.” 

This statement is instructive to the extent the EEOC might find that – an employer not hiring an 

individual with an exemption would be deemed to be acting in a manner more restrictive than the 

state law – and thus the employer's stated reason for not hiring that individual is subject to 

scrutiny on the basis of a possible discrimination claim. 

However, the Guidance is clear that an employer is not required to seek an exemption.  It states:  

“While Title VII does not mandate that an employer seek such waivers, where an employer does 

seek waivers it must do so in a nondiscriminatory manner.” 

The more troubling implication of this EEOC Guidance is the blanket statement regarding the  

disparate impact of criminal background checks.  According to the EEOC: “With respect to 

criminal records, there is Title VII disparate impact liability where the evidence shows that a 

covered employer’s criminal record screening policy or practice disproportionately screens out a 

Title VII-protected group and the employer does not demonstrate that the policy or practice is 

job related for the positions in question and consistent with business necessity.”  (Id.) 

The EEOC recognizes that the national statistics already demonstrate that "criminal record 

exclusions have a disparate impact based on race and national origin.” It notes: 

Nationally, African Americans and Hispanics are arrested in numbers 

disproportionate to their representation in the general population.  In 2010, 28% 

of all arrests were of African Americans, even though African Americans only 

comprised approximately 14% of the general population.  In 2008, Hispanics 

were arrested for federal drug charges at a rate of approximately three times their 

proportion of the general population.  Moreover, African Americans and 

Hispanics were more likely than Whites to be arrested, convicted, or sentenced for 

drug offenses even though their rate of drug use is similar to the rate of drug use 

for Whites. 

African Americans and Hispanics also are incarcerated at rates disproportionate to 

their numbers in the general population.  Based on national incarceration data, the 

U.S. Department of Justice estimated in 2001 that 1 out of every 17 White men 

(5.9% of the White men in the U.S.) is expected to go to prison at some point 

during his lifetime, assuming that current incarceration rates remain unchanged. 

This rate climbs to 1 in 6 (or 17.2%) for Hispanic men.  For African American 

men, the rate of expected incarceration rises to 1 in 3 (or 32.2%).  Based on a 

state-by-state examination of incarceration rates in 2005, African Americans were 

incarcerated at a rate 5.6 times higher than Whites, and 7 states had a Black-to-

White ratio of incarceration that was 10 to 1.  In 2010, Black men had an 
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imprisonment rate that was nearly 7 times higher than White men and almost 3 

times higher than Hispanic men.  (Id.) 

The claim that a criminal background check has a disparate impact on minorities is not a new 

claim.  See, Hudson v. First Transit, Inc., 2011 U.S. Dist. LEXIS 14097 (putative class action, 

seeking money damages and equitable relief claiming that "First Transit's policy or practice of 

not hiring applicants and terminating employees based on their criminal records has a disparate  

impact on African Americans and Latinos in violation of (1) Title VII of the Civil Rights Act, 42 

U.S.C. 2000e-2(k); (2) California Fair Employment and Housing Act, California Government 

Code Section 12940(a); and (3) California Unfair Business Practices Act, Business and 

Professions Code Section 17200."); See also, El v. SEPTA, 479 F.3d 23 (3rd Cir. 2007) 

Employers have been successful in defending these claims with citing legitimate business 

reasons.  Nonetheless, the renewed emphasis on this theory in this new EEOC Guidance should 

remind employers to review and, if need be, revise their policies regarding how they treat 

exemptions. For example, is the facility using a haphazard method for seeking exemptions or 

does it have a policy in which it seeks exemptions in each instance or only for certain positions 

or based upon only certain past criminal activity? 

Conclusion 

EEOC Guidance documents serve as a reference for EEOC personnel when investigating 

claimed violations of discrimination laws.  Guidance documents are not controlling upon the 

courts and do not receive the same deference as EEOC regulations. See e.g. Alvarado v. Cajun 

Operating Co. d/b/a AFC Enters. Inc. (9th Cir. 2009) (Ninth Circuit rejects EEOC position in 

Compliance Manual). However, federal courts do look to Guidance documents as "a body of 

experience and informed judgment." See, e.g., Smith v. Midland Brake, Inc.(10th Cir. 1999)  

Thus, employers should view the  EEOC Guidance as a reminder that any policy must be 

implemented in a non-discriminatory manner.  If an employer determines never to seek 

exemptions, it must be consistent in such an approach, understanding that still the possibility of a 

disparate impact claim looming. It should develop clear articulated reasons for its "no 

exemption" policy. 

If the employer chooses to be more select in its approach, the EEOC cites general considerations 

that could be helpful when assessing whether to seek exemptions for individuals:  (1) the nature 

and gravity of the offense (2) the time that has lapsed since the offense and (3) the nature of the 

job.  It is always a good idea to check with legal counsel when seeking to implement or change 

your policies. 


