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The Ohio Attorney General has undertaken a comprehensive investigation into whether assisted 
living operators in that state have engaged in illegal antitrust conduct. Specifically, the Attorney 
General is looking into allegations that competing assisted living communities may have agreed 
on pricing strategies in violation of Federal and State laws that prohibit price fixing.   
 
Because the assisted living industry is one in which individuals often move from company to 
company, there is a high likelihood that your marketing personnel have close friends working for 
a competitor. There will undoubtedly be a temptation to discuss rates, community fees, 
discounts and the like. It is therefore important for providers to educate their marketing 
personnel regarding antitrust laws and to implement clear policies that forbid marketing staff 
from engaging in any discussion regarding pricing with any competitor. 
 
This update will provide a brief overview of antitrust law and some guidelines for best practices. 
 
The antitrust laws are designed to promote competition for the benefit of consumers. The 
Federal Sherman Antitrust Act is of paramount importance. Section 1 of the Sherman Act 
makes illegal any contract, combination or conspiracy in restraint of trade. This is a very broad, 
open-ended statute that has been subject to much interpretation by the courts over many 
decades. For conduct to be illegal under that section, there must be concerted activity—that is, 
activity that involves competitors.    
 
Most states, including California, have their own antitrust laws that are similar to Federal 
antitrust laws. In California, the Cartwright Act contains prohibitions that are consistent with 
Section 1 of the Sherman Act. In most situations, courts will balance an alleged antitrust 
violation by weighing the anti-competitive effects against the legitimate business justifications.  
However, the United States Supreme Court has ruled that some conduct is so inherently 
anticompetitive that it is “per se” illegal. This means that there is no opportunity to defend the 
practice—it is illegal automatically.  
 
Foremost among the activities that have been condemned by the courts is price fixing. Price 
fixing occurs when two or more competitors agree on what prices they will charge. For example, 
if RCFE #1 and RCFE #2 each agree that they will charge a base monthly fee of $3000, that 
agreement would be price fixing in its most obvious incarnation. Other examples of price fixing 
would include an agreement between #1 and #2 that they will: 
 

1. Not charge less than a $3000 base fee 
2. Not discount from their base fees 
3. Not discount their community fee 
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4. Increase their current prices by a fixed percent (e.g., 5%)—even if their current fees are 
vastly different from the other’s 
 

Even an agreement not to charge more than an agreed upon amount or an agreement not to 
raise fees by more than an agreed upon percentage is per se illegal. 
 
Price fixing can also be more subtle. There may be no express agreement to fix prices, but 
rather a tacit agreement (perhaps just a "wink and a nod"). In one notorious case, 
manufacturers of cardboard boxes were held to have violated the antitrust laws because, 
through their trade association, they collected information about current and future pricing and 
then engaged in parallel pricing. Even though there was no proof that competitors had actually 
agreed on the prices they would charge, the courts ruled that a price fixing agreement could be 
inferred due to the fact that there was an opportunity to conspire together with parallel behavior.  
 
Note that there is nothing wrong with any business, including an RCFE, copying what a 
competitor does. This is known as conscious parallelism and is perfectly legal. That is why we 
often see, for example, airlines setting their prices based on what a competitor does; as long as 
the pricing decision is made unilaterally—and not through an agreement (whether express or 
tacit) with a competitor, it is legal. Also note that a single company (which includes all commonly 
controlled entities—i.e., parent and subsidiaries) can set prices for all of its communities without 
violating the antitrust laws.  
 
The penalties for price fixing are severe. Any plaintiff that has been injured by an antitrust 
violation is entitled to recover “treble damages,” that is, damages equal to three times the 
amount of the actual harm, plus attorney’s fees and costs. In addition, there are severe criminal 
penalties—up to 5 years in jail. 
 
In light of the above, it is important for providers to avoid certain conduct. 
 

1. Under no circumstances should competitors agree on the prices they will charge, or 
agree on pricing strategy, whether or not to give discounts and the like. 

2. Under no circumstances should competitors discuss future prices. For example, no one 
should ever ask or answer a question about intentions to raise fees. 

3. While discussion of current prices is not per se illegal, it is advisable not to engage in 
any discussion with a competitor regarding prices. Price information is readily available 
without having discussions with competitors. If you discuss prices with a competitor and 
you then coincidentally raise rates by the same amount, a court may infer that there was 
a price fixing agreement (even if there was not). 

4. It is best practice not to knowingly give a competitor current price information.   
5. It is best practice not to ask a competitor how much it is charging. However, there is 

nothing wrong with determining how much a competitor is charging through perusing its 
website or secret shopping (whether over the phone or in person).   

 
 


