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As in years past, 2013 enacted laws which present new legal obligations for California 
employers.  The California legislature passed several bills spanning a variety of topics that will 
impact California employers, from increasing the minimum wage, to expanding leave protections 
for employees, to adding protected categories to the Fair Employment and Housing Act.   

On the federal labor side, the National Labor Relations Board finally has a full roster, bringing 
some stability to subsequent decisions.  However, the status of the Board’s decisions from 
January 2012 to July 2013 continues to be in question.  Moreover, given that Democrats 
members still occupy a majority on the Board, we predict little relief for employers in the form of 
more favorable Board rulings.   

I. New California Laws 

This year, Governor Jerry Brown signed numerous bills that will impact California employers 
beginning in 2014.   The most notable new laws, and one new San Francisco City Ordinance, 
are summarized below.  These laws are effective January 1, 2014, unless otherwise noted.  

New Wage Obligations (or Obligations Related to Wage Claims) for Employers
 

AB 10 increases California’s current minimum wage of $8.00 per hour by two, one-dollar 
increments: to $9.00 per hour effective July 1, 2014, and to $10.00 per hour effective January 1, 
2016.  The increase in the minimum wage will also impacts the salaries required to maintain the 
administrative, executive and professional exemptions, as exempt employees must receive a 
monthly salary of at least twice the minimum wage for full-time employment.  The new minimum 
wage increases will increase  the minimum salary for exempt status to $3,120 per month 
($37,440 annually) on July 1, 2014, and to $3,466.67 per month ($41,600 annually) on 
January 1, 2016. 

 
AB 241 adds California Labor Code sections 1450 through 1454, known as the Domestic 
Workers Bill of Rights.  The bill requires “domestic work employees” to be paid overtime wages 
if they work more than nine hours in a day or 45 hours in a week. The bill defines “domestic 
work” to mean services related to the care of persons in private households or maintenance of 
private households or their premises.  Notably, under the bill,  “domestic work” does not include 
“care of persons in facilities providing board or lodging in addition to medical, nursing, 
convalescent, aged, or child care, including, but not limited to, residential care facilities for the 
elderly individuals who work in residential care facilities.” The bill is effective from January 1, 
2014, through January 1, 2017.  The governor is required to convene a committee to study and 
report on the effects of the act through that time period. 

 

SB 770 expands California's Paid Family Leave partial wage replacement program, which the 
Employment Development Department (EDD) administers.  Existing law allows wage 
replacement benefits for time off to care for a child, spouse, parent, domestic partner, or for 
baby bonding.  The new law expands state benefits to include wage replacement during an 
employee’s time off to care for a seriously ill grandparent, grandchild, sibling, or parent-in-law.  
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This law does not create the right to a leave of absence, but provides California workers with 
wage replacement benefits during a qualifying absence.  This law is effective July 1, 2014.   

 
SB 462 amends California Labor Code section 218.5 to provide that a prevailing employer in a 
wage claim lawsuit can only recover attorney's fees if the employee brings the action in bad 
faith. 

 
New Leave Obligations for Employers 

AB 11 requires employers to permit employees who are reserve peace officers and emergency 
rescue personal to take temporary leaves for training purposes.  Existing law already requires 
employers to permit such leaves for employees who are volunteer firefighters.   

 
SB 400 extends certain existing employment protections for victims of domestic violence and 
sexual assault to victims of stalking.  SB 400 requires employers to provide stalking victims with 
time off to appear at legal proceedings and – for employers with 25 or more employees – to 
seek medical and psychological treatment.  SB 400 also makes it unlawful to discriminate or 
retaliate against an employee because of his or her status as a victim of domestic violence, 
sexual assault or stalking.  SB 400 also adds a new “reasonable accommodation” requirement 
for victims of domestic violence, sexual assault or stalking, which may include implementation of 
safety measures. 

 
New Anti-Discrimination and Anti-Retaliation Obligations for Employers 

SB 292 amends the California Fair Employment and Housing Act (“FEHA”) to clarify that "sexual 
harassment" need not be motivated by sexual desire.  In other words, hostile treatment can 
amount to unlawful sexual harassment regardless of whether the treatment was motivated by 
any sexual desire. 

 
AB 556 also amends the FEHA to include “military and veteran status” to the list of categories 
protected from employment discrimination. 

AB 263 expands the protections of California Labor Code Section 98.6, which protects 
employees who assert their Labor Code rights (for example, by complaining about unpaid 
wages).  Existing law prohibits employers from discharging or discriminating against employees 
who assert their rights under the labor code.  AB 263 expands this prohibition to include 
retaliation or adverse action against such employees.  Importantly, AB 263 also adds a civil 
penalty of up to $10,000 per employee per violation.  AB 263 also bars employers from 
engaging in an “unfair immigration-related practice” (for example, threatening to file a false 
police report or contact immigration authorities) in retaliation against employees for exercising 
their statutory rights. 

 



 

 

SB 496 expands the definition of protected conduct under “whistleblower” statutes to include 
reports alleging a violation of a local rule or regulation. SB 496 also protects employees who 
disclose alleged violations “to a person with authority over the employee or another employee 
who has authority to investigate, discover or correct the violation.”  Finally, SB 496 also prohibits 
retaliation against an employee because the employer “believes the employee disclosed or may 
disclose information” regarding an alleged violation. 

 

Other New Laws 

San Francisco Family-Friendly Workplace Ordinance 

The City and County of San Francisco passed a Family-Friendly Workplace Ordinance that will 
require employers with employees working in San Francisco to consider requests for “flexible or 
predictable working arrangements to assist with care giving responsibilities.” The ordinance also 
protects employees from adverse action based on “caregiver status.” The ordinance requires 
employers to post a notice informing employees of their rights, which will be developed by the 
San Francisco Office of Labor Standards Enforcement (OLSE).  The OLSE will also be 
responsible for enforcing the ordinance. 

 
SB 435 amends California Labor Code section 226.7 to require an employer that does not 
provide an employee with a “recovery period” - defined as the “cool down period afforded an 
employee [under Cal/OSHA regulations] to prevent heat illness” - to pay one additional hour of 
pay for each workday that the recovery period is not provided.  Currently, section 226.7 requires 
employers to pay employees a penalty of one hour of pay for each workday that a meal or rest 
period is not provided.   SB 435 expands this penalty to include “recovery periods.”  

 
AB 524 amends Section 519 of California’s Penal Code by providing that a threat to report the 
immigration status or suspected immigration status of the threatened individual, or his or her 
relative or a member of his or her family, “may also induce fear sufficient to constitute extortion.”   
AB 524 clarifies that threats to report the immigration status – or suspected immigration status – 
of an individual or members of the individual’s family may constitute criminal extortion. 

II. Significant California and Federal Cases in 2013 

California and federal courts issued a variety of decisions in 2013 which may impact the duties 
and obligations of California employers. 

Sanchez v. Swissport, Inc., 213 Cal. App. 4th 1331 (2013) 

The plaintiff in this case was a female employee with a high-risk pregnancy who was terminated 
after exhausting the four months of leave entitlement under California’s Pregnancy Disability 
Leave (“PDL”) law.  The California Court of Appeal determined that although she had 
exhausted her PDL, she may still have viable discrimination claims under the California 
Fair Employment and Housing Act (“FEHA”) based on the employer’s alleged failure to 
provide additional leave as a reasonable accommodation for her pregnancy-related 
disability.  The Court noted that the FEHA allows a disabled employee to request additional 
leave as a reasonable accommodation so long as it poses no undue hardship on an employer.  



 

 

Harris v. City of Santa Monica, 56 Cal.4th 203 (2013) 

The plaintiff was a former Santa Monica bus driver who alleged that the city had discharged her 
after learning she was pregnant.  The City argued that it discharged the plaintiff for poor 
performance, and asked the court for a jury instruction that if the jury found a mix of 
discriminatory and legitimate motives, the City could avoid liability by proving that a legitimate 
motive alone would have led it to make the same decision to fire her.  The California Supreme 
Court held that to establish liability in a “mixed-motive” discrimination case under the 
FEHA, a plaintiff must show that discrimination was a “substantial factor” motivating the 
adverse employment action.  Once made, the employer can limit its exposure by 
demonstrating it would have made the same decision for legitimate, nondiscriminatory reasons. 
If the employer meets this burden, the plaintiff cannot be awarded compensatory damages, 
backpay, or reinstatement. However, since discrimination has occurred, the plaintiff may still 
seek other declaratory or injunctive relief. 

Wang v. Chinese Daily News, Inc., 709 F.3d 829 (9th Cir. 2013) 

Plaintiffs were newspaper employees who alleged they were entitled to overtime pay under the 
Fair Labor Standards Act (FLSA) and California state law. The district court initially certified the 
FLSA claim as a collective action and certified the state-law claims as a class action, and the 
Ninth Circuit originally affirmed.  However, following the United States Supreme Court’s decision 
in Wal-Mart Stores v. Dukes, 131 S. Ct. 2541 (2011), the Supreme Court vacated and 
remanded. On remand, the Ninth Circuit held that in light of the commonality requirement 
discussed in Dukes, the class action could not be certified.  The Ninth Circuit emphasized that, 
although a single common question could satisfy the requirement for commonality, the common 
contention must be one that will resolve an issue central to the validity of the plaintiffs' claims in 
"one stroke." Moreover, the Ninth Circuit instructed the district court that in order to certify a 
class, the plaintiffs "must show significant proof" that the company operated under a general 
policy that violated California labor laws. 

Courts continue to set a high bar for commonality in class actions in light of Dukes and 
Brinker v. Superior Court, 53 Cal.4th 1004 (2012). 

Vance v. Ball State Univ., 133 S.Ct. 2434 (2013) 

Recently, the United States Supreme Court answered the question: who qualifies as a 
“supervisor” in a case in which an employee asserts a Title VII claim for workplace harassment? 
The court held that an employee is a "supervisor" for purposes of vicarious liability under 
Title VII of the Civil Rights Act of 1964 only if the person is “empowered by the employer 
to take tangible employment actions against the alleged victim of workplace 
harassment.”  The Court found that a Title VII “supervisor” must have the power to make a 
“significant change” in another worker's employment status, such as through hiring, firing, failing 
to promote, reassigning with “significantly different responsibilities,” or causing a “significant 
change in benefits.” 

Vance is helpful authority in Title VII claims.  However, California law has its own, broad 
definition of “supervisor.”  Under California law an employee who is responsible for directing 
another employee’s day-to-day duties – such as a lead – may be a “supervisor” for purposes of 
employer liability for harassment even if that employee lacks any authority to hire, fire, promote 
or transfer other employees. 



 

 

County of Los Angeles v. L.A. County Employee Rel. Comm. (SEIU Local 71), 
56 Cal.4th 905  (2013) 

L.A. County employees have the option of not joining the union, but are required to either pay a 
fair share fee, an agency shop fee, or pay the agency shop fee equivalent to a charitable fund 
under a religious exemption.  In this case, the Union sought the home address and phone 
numbers of the non-union members in relation to sending them notices about these fees.  The 
California Supreme Court held that although the non-member employees have a cognizable 
privacy interest in their phone numbers and addresses, public policy favoring collective 
bargaining outweighed the privacy interest of the employees. Therefore, the County was 
required to provide the Union with the contact information for the non-member 
employees. 

MacDonald v. State of California et. al., Third Appellate District (August 27, 2013) 

The district office of a State Assembly member employed plaintiff.  The plaintiff complained to 
his supervisor that several of his co-workers were smoking too close to the door of the office.  
Less than two weeks after his last complaint, the State fired him.  The plaintiff sued, asserting 
whistleblower claims under California Labor Code sections 1102.5 and 6310.  A California court 
of appeals held that a plaintiff must exhaust the California Labor Commissioner's 
administrative remedies before filing whistleblower retaliation civil claims under Labor 
Code sections 1102.5 and 6310.  Because this plaintiff did not file a claim with the Labor 
Commissioner prior to filing his lawsuit, the trial court properly dismissed his complaint. 

Moradi v. Marsh United States, Second Appellate District (Sept. 17, 2013) 

This case arose from a car accident in which the plaintiff sued the other driver and also the 
other driver’s employer.  The other driver (the defendant) had been driving to a yogurt shop in 
her personal vehicle on the way home from work; she was a salesperson whose primary 
responsibility was developing new business.  Her employer required the employee to use her 
personal vehicle to meet with existing and prospective clients. The Court of Appeal determined 
that the employee’s planned stop for frozen yogurt did not change the “incidental benefit” to the 
employer of having the employee use her personal vehicle to travel to and from the office and 
other destinations. The “going and coming” rule, which generally exempts employers from 
liability for tortious acts committed by employees while on their way to and from work, did not 
apply because of the "incidental benefit" the employer enjoyed by requiring the employee to use 
her personal vehicle for company business.   

The Court held that because the employer required the employee to use her personal 
vehicle to travel to and from the office and make other work-related trips during the day, 
the employee acted within the scope of her employment when she was commuting to 
and from work.  This decision creates uncertainty for employers regarding the extent of their 
liability for their employees' off-duty conduct.  It also appears to be part of an unsettling trend of 
courts finding liability for such conduct.  For example, this past July, the Fourth District Court of 
Appeal found an employer liable for the death of an employee who was killed in a car accident 
following a holiday party where alcohol was served.  See Purton v. Marriott International, Inc., 
218 Cal. App. 4th 499 (2013). 

III. National Labor Relations Board Continues to Issue Employee Friendly 
Decisions 

The D.C. Circuit Court of Appeals ruled earlier in 2013 in its Noel Canning decision that 
President Obama's January 2012 Board appointments were unconstitutional, leaving the Board 
without a proper quorum necessary to issue valid decisions.  The Noel Canning decision is 



 

 

currently pending before the United States Supreme Court.  Oral argument is scheduled for 
January 2014. 

If the Supreme Court rules that the January 2012 appointments were unconstitutional, hundreds 
of Board decisions from January 2012 to July 2013 would be invalid for lack of a proper quorum. 
As of July 2013, all five Board positions have been filled.  This is the first time that the Board 
has been fully functioning with all its members since August 2003.  It remains to be seen 
whether the current Board could simply revisit and affirm the Board’s prior decisions. 

Social Media Policy Guidance 

The Board continues to issue guidance on social media policies and maintains its “employee 
activist” bent.  On July 11, 2013, the Board released a copy of an Advice Memorandum issued 
for Giant Food LLC in 2012, which concluded that portions of Giant Food LLC’s social media 
policy violated the National Labor Relations Act.  Not surprisingly, and unfortunately for CALA 
members, the Democratic-majority Board found that the portion of the policy which prohibited 
employees from “photographing or videotaping the Employer’s premises” was “unlawful as such 
a prohibition would reasonably be interpreted to prevent employees from using social media to 
communicate and share information regarding their Section 7 activities through pictures or 
videos, such as of employees engaged in picketing or other concerted activities.”  See Giant 
Food, LLC, Case No.  05-CA-064793 (Advice Memorandum released in July 2013).   

The Board also found that the provision of the social media policy prohibiting employees from 
posting “confidential” or “non-public” information is unlawful under the National Labor Relations 
Act because employees could reasonably construe the term “non-public” to include information 
about working conditions and the term “confidential” to include information about the terms and 
conditions of employment. 

Finally, the Giant Foods LLC policy included the following "savings" clause: “Please note that 
the company will not construe or apply these guidelines in a manner that improperly interferes 
with or limits employees’ rights under any state or federal laws, including the National Labor 
Relations Act.”  The Board's Advice Memorandum stated that savings clauses such as these do 
not cure otherwise unlawful policy provisions. 

The Board continues to attempt to narrow the scope of employers’ social media policies so as 
not to potentially impact employees’ Section 7 rights. 

 
CALA members should update their employee handbooks, policies and/or procedures to reflect 
the new laws and NLRB decisions. Members should also train supervisors and advise them of 
their responsibilities.   




