
 

1 

   Legal Update - May 2013 

 

Brinker, One Year Later: Its Impact on Wage and Hour Class Cases 

Diane Marie O’Malley, Esq. 

Kent L. Bradbury, Esq. 

Hanson Bridgett LLP 

Just over a year ago, the California Supreme Court issued its long-awaited decision in Brinker v. 

Superior Court (2012) 53 Cal. 4th 1004. In its opinion, the Court agreed with employers and held 

that an employer’s duty is to provide, not guarantee, meal periods and rest breaks to employees. 

Thus, employers must provide employees the opportunity to take meal periods and rest breaks by 

making them available, but they are not required to police employees to ensure that their employees 

take their meal periods and rest breaks. 

CALA members operate in a 24/7 service industry environment, and thus, must continuously provide 

meal period and rest break coverage. We thought it a good idea to review the Brinker rules and to 

see what the courts have been doing with meal period and rest break cases since Brinker, especially 

to see whether Brinker has had an impact on the number of wage and hour class cases brought. 

Finally, we provide reminders on what employers should do. 

I. THE LAW 

A. Meal Periods 

Employers must provide non-exempt employees with a 30-minute meal period before the 

employee has completed five hours of work, and a second meal period after 10 hours of 

work. In providing the opportunity to take a meal period to its employees, the employer 

must: (1) relieve its employees of all duties (no beepers); (2) relinquish control (they must be 

able to leave the building)
1
; (3) provide an uninterrupted 30 minutes (no coming back early); 

(4) provide the opportunity to take the first meal period no later than the end of the 

employee’s fifth hour of work. 

A second 30-minute meal period is required when an employee works more than 10 hours in 

the day, and must be provided no later than the end of the employee’s tenth hour of work. 

This second meal period can be waived, but only if the employee works no more than 12 

hours in the day, the waiver is mutual, and the employee did not waive the first meal period. 

B. Rest Break 

Employers are required to provide a 10-minute paid rest break for every four hours worked, 

or a “major fraction thereof.”  Accordingly, rest breaks are owed according to the following: 

                                                 
1
 In certain circumstances, an employer can require the employee to remain in the building. 
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 One rest break if the employee works from 3½ hours to 6 hours 

 A second rest break if the employee works more than 6 hours and no more than 10 

 A third rest break if the employee works more than 10 hours, and no more than 14 

 Rest breaks should be given as close as practicable to the middle of the four-hour 

work period. 

Meal period and rest break policies should closely follow the language in Brinker to ensure 

compliance and to help mitigate the possibility of becoming subject to class claims. 

II. WHAT ABOUT CLASS ACTIONS SINCE BRINKER? 

Certainly, Brinker has made it harder for a plaintiff’s lawyer to certify a class based upon wage and 

hour claims. However, we still see plaintiffs’ lawyers bringing class actions against employers, 

including senior living communities. There have been a number of cases decided since Brinker that 

continue to shed light on wage and hour issues in California. The claims brought are still the typical 

wage claims with some variations such as incorrect calculations of the regular rate of pay by failing 

to include bonuses; failure to pay for uniforms; and failing to pay for off-the-clock work. These 

cases are difficult to manage, extremely costly, generally not covered by insurance, and difficult to 

settle in a manner that is satisfactory to the employer.   

Recently in Ugas v. H&R Block Enterprises, LLC, CV 09-6510. (July 9, 2012)(alleging failure to 

pay timely compensation to tax professionals in California), a federal district court concluded that 

the employer’s failure to pay the premium pay for missed meal periods is not, itself, sufficient to 

support certification of a class. In so holding, the district court granted H&R Block’s motion to 

decertify a meal period subclass.   

H&R Block had a policy providing its employees with an unpaid 30-minute meal period. Before 

Brinker, on August 4, 2011, the court certified a class based on H&R Block’s failure to pay the 

premium for missed meal periods. It held: “Plaintiffs have presented sufficient evidence that 

defendants, as a policy, do not pay the legally required meal break premium pursuant to Cal. Labor 

Code § 226.7. This question of law and fact will be common to the class members and is central to 

plaintiffs’ meal break claim.” 

However, after Brinker, the court revisited the question and concluded that the failure to pay the 

premium could no longer support certification, noting that the violation is the failure to provide the 

required break, not the failure to pay the premium. The Ugas court stated that the plaintiff could not 

simply rely on time entry audit reports that showed that a meal period was missed because there 

were many reasons why an employee missed a meal, such as they were not hungry, simply forgot 

what time it was, or for other reasons. The court’s reasoning is worth quoting: 

The Court’s prior justification for concluding that plaintiff satisfied the 

commonality requirement has been undercut by new developments in the law. 

Plaintiff s argument to the contrary—that H&R Block “never provided actual 

offduty meal breaks to the Tax Professionals” based on the Time Entry Audit 

Reports that show when a meal break was missed—does not consider the 

possibility that employees skipped a meal break to, for example, finish what they 
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were working on, or because they were not hungry, or because they simply forgot 

what time it was. Because Brinker requires only that employers give their 

employees an “opportunity” to take a meal break, plaintiff must demonstrate that 

defendants’ policy provided no such opportunity to each and every class 

member.” See Brinker, 53 Cal. 4th at 1040 (“Proof an employer had knowledge of 

employees working through meal periods will not alone subject the employer to 

liability for premium pay; employees cannot manipulate the flexibility granted 

them by employers to use their breaks as they see fit to generate such liability.”); 

Reed v. Cty of Orange, 266 F.R.D. 446, 450 (C.D. Cal. 2010) (“(T)he disparity 

between Plaintiffs’ factual and employment settings as to their pre-shift and post-

shift activities, work taken home, and their meal breaks results in highly 

individualized questions of fact that make proceeding as a collective action 

impractical and prejudicial to the parties.”); Gonzalez v. Milard Mall Servs., Inc., 

--- F.R.D. ---, 2012 WL 684590, at *8 (S.D. Cal March 2, 2012) (“The conflicting 

evidence reveals that Milard did not have a uniform practice of denying 

employees their meal breaks and/or rest breaks.”). 

Brinkley v. Public Storage, Inc., No. B200513 (Cal. App. Aug. 2, 2012)(unpublished) is one of the 

many cases that had been on hold pending the Brinker decision. Following Brinker, the Brinkley 

Court of Appeal  upheld summary judgment in favor of the employer on meal and rest class claims 

because the employer was able to provide proof of written meal and rest policies of which the 

plaintiff was aware, discipline for employees not taking breaks, and evidence from a number of 

employees that they could take breaks at their own discretion. Because the Brinker standard only 

required the employer to “provide” meal and rest breaks, evidence of a policy in compliance with the 

law, and a showing that the policy had been reinforced with the employees in staff meetings was 

sufficient, even when some employees chose to work through their meal period. 

As the Brinkley case demonstrates, the existence of a compliant meal and rest policy is critical. But 

an employer must be careful about uniform application of “exception” policies. The later  

Faulkinbury v. Boyd & Associates (2013) 2013 Cal. App. LEXIS 370 case demonstrates how 

application of a policy can get an employer in trouble. In the Faulkinbury case, the Court of Appeal 

certified a class action brought by security guards on the basis that the employer’s policy of 

requiring all employees to sign off-duty meal period waivers, regardless of the particular location 

that the employee would actually be working, violated the Labor Code. Brinker established that a 

class action can be upheld on a showing of a common policy or practice that violates the Labor 

Code. Thus, the court upheld the certification of class claims regarding meal periods because the 

policy was applied to everyone, without regard to whether the employee’s circumstance met the 

requirements for an on-duty meal period. 

Also critical for employers is the maintaining of proper records. Ricaldai v. U.S. Investigations 

Services, Inc., 2012 U.S. Dist. LEXIS 73279 (C.D. Cal. May 25, 2012) is a case from the U.S. 

District Court for the Central District of California in which the Court denied summary judgment on 

meal period claims because the employer had not kept adequate records regarding the provision of 

meal periods. Following Brinker, the employer sought summary judgment on plaintiff’s claims by 

showing evidence of its policies, that it had informed the plaintiff of her duty to take meals in 

accordance with the policy, and that the plaintiff had control over her work such that she was in 

control of when to take her meals and rest breaks. However, the court found that, where the 

employer had not kept records of the provision of meal periods, as is required under the Labor Code, 



 

4 

this was enough to prevent summary judgment. Citing the concurring opinion in Brinker, the court 

stated that when there is a lack of adequate records showing the provision of meal periods, there is a 

presumption that the meal periods were not provided. 

Finally, in Ebo v. TJX Companies, Inc. (May 1, 2013) (No. B214937), a recent California Court of 

Appeal decision, the court affirmed the trial court’s denial of class certification on the plaintiffs’ 

meal and rest claims. In so doing, it quoted the reasoning of the trial court: 

Although the merits are not determined at this stage—so whether meals are 

taken timely and rest breaks are taken is not adjudicated here—the presented 

evidence establishes that individual inquiry will predominate. To determine 

Defendants’ liability here, each putative class member will need to testify on 

(i) whether [he or she] missed a meal break, why (was it voluntary…to forgo 

or forced to forgo) and if forced (and/or voluntary) was he/she paid the one 

hour additional premium wage, (ii) whether a meal break was taken after the 

5th hour of work, and if so why and was he/she paid the one hour additional 

premium wage; and (iii) whether [he or she] missed a rest break, why (was it 

voluntary or forced) and if forced to forgo rest break was he/she compensated 

one additional hour of wage. Although the time records may be able to 

determine if a class member missed a meal break or took a late meal break, it 

cannot [tell] us why. As the case law above indicates before Defendants can 

be determined liable for not providing timely meal and rest breaks, it must be 

established why a class member missed or took a late lunch and missed a rest 

break. Such defeats commonality. 

These post-Brinker cases show that keeping up-to-date policies and thorough records are an 

important defense against meal and rest period claims as the plaintiff may only prevail past the 

certification stage if it can demonstrate an illegal policy or practice. 

III. WHAT LESSONS CAN EMPLOYERS LEARN FROM THESE CASES 

A. Keep Records 

As we discussed, in the Ricaldai v. US Investigations Services case, the federal District 

Court, citing to Kirby v. Immoos Fire Protection, Inc., 53 Cal. 4th 1244 (2012), held that it is 

the employer’s burden to rebut the presumption that meal periods were not provided where 

records fail to disclose meals being taken. As the employer in Ricaldai did not keep records, 

the Ricaldai Court found that there was a disputed issue of fact, and denied the employer’s 

motion for summary judgment on the employee’s meal period claim. Thus, to avoid a 

“presumption” of compliance, it is critical that an employer keep records of meal periods 

taken. 

B. Train Your Supervisors 

Remember that your policies are only as good as the supervisors who enforce them.  Educate 

your supervisors about the law and consider adding in their performance appraisals their 

ability to manage their employees’ schedules. After noting that there was a presumption that 

meals were not provided where the employer had no records, the Ricaldai court added that, 

even if there was no rebuttable presumption, there would still be an issue of fact as to 
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whether the employee’s manager pressured the plaintiff  into skipping off-duty meal periods. 

Brinker requires the employer to provide the opportunity to take meals. Make sure your 

supervisors are not thwarting that opportunity.  For example, in a recent federal court case, 

the plaintiff claimed that, although her employer had written meal period and rest break 

policies, her supervisor’s demeanor implicitly compelled her to forego or interrupt her breaks 

to help customers. The district court ultimately found that this claim required examination of  

“a number of human factors and individual idiosyncrasies” having “little to do with an 

overarching policy,” and thus held that it failed to satisfy the class action standards in Rule 

23(b)(3).” Flores v. Supervalu, Inc. (9th Cir 2013) 2012 U.S.App. LEXIS 3273. 

C. Monitor Your Staffing 

Make sure that you have sufficient staff such that you do not leave yourself vulnerable to a 

claim that understaffing and an implied “no overtime policy” leave you vulnerable to claims. 

While they ultimately prevailed, the employers had to defend against claims that their 

staffing levels were such that employees had to work overtime and were not paid. See Brown 

v. Federal Express (C.D. Cal. 2008) 249 F.R.D. 580, 582-587 (chronic understaffing theory 

rejected); Anderson v. Total Renal Care, 2013 Cal. App. Unpub. LEXIS 325 (chronic 

understaffing theory not shown). 

D. Review Any On-Duty Meal Periods 

On-duty meal periods continue to be a tricky issue in California. Employers should be very 

cautious when requiring an on-duty meal period. The nature of the work must be such that 

the employee could not be relieved of all duty. Remember, it is an exception to the meal 

period rule and the Labor Commissioner and any court will view it with a critical eye. Some 

CALA members may be able to take advantage of the additional limited exception for 

working an on-duty meal period without a penalty if they fall under the specific requirements 

of Wage Order No. 5, Section 11(E). 

E. Discipline 

It cannot be emphasized enough that employees—supervisors and rank and file alike—need 

to be held accountable for their actions. Employers should make it clear that discipline will 

be assessed for employees who do not follow the policies and for supervisors who do not 

enforce them uniformly. 

IV. CONCLUSION 

The Brinker case was a win for employers. However, employers should not rest on their laurels. 

Employers must have written policies and practices in place upon which they can rely if they are 

sued. Importantly, employers must enforce those policies and practices. 


