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2014 was another significant year of employment news for California employers. Many notable 
cases give guidance to employers and new laws provide increased rights to employees and 
obligations on employers. All these developments impact CALA members. 

 

Significant New California Laws 

 AB 1522: Requires California employers to provide three paid sick leave days 

Starting in July 2015, California employers generally will have to provide their employees with 
at least three paid sick leave days (24 hours) each year. Employees will be entitled to one hour 
of paid sick leave for every 30 hours worked. While they cannot start to use this benefit until 
they are employed for ninety days, the benefit begins to accrue upon hire.  

Most CALA members already provide paid sick leave, and many provide more than three days 
per year. However, all members must be aware of the law’s posting, reinstatement, and other 
requirements, which are unique and probably are not found in members’ sick leave policies. For 
example: 

o Although an employee is not paid out unused sick leave upon separation, if that 
employee returns within 12 months, the employer must reinstate any accrued, 
unused, sick leave 

o The law applies to all employees who have worked thirty days in a year, without 
regard to an employee’s status of part time, full time, on call, casual, etc. 

o Accrued sick leave will roll over from year to year, but can be capped at six days (48 
hours)  

o The law permits sick leave to be used for a broadly defined group of “family 
members” 

CALA members who currently offer a paid sick leave benefit to their employees should review 
their policies in light of the requirements of the new law to ensure compliance. Those who do 
not currently provide paid sick leave, must plan to do so by July 2015. 

 

 AB 1443  Amends Fair Employment and Housing Act to include protection to  unpaid interns 
and volunteers 

According to AB 1443’s Preamble: 
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This bill would provide that discrimination against any person in the selection, 
termination, training, or other terms or treatment of that person in an unpaid 
internship, or another limited duration program to provide unpaid work 
experience for that person, or the harassment of an unpaid intern or volunteer, 
on account of the factors described above is an unlawful employment practice. 

At first blush, CALA members may say “Huh?” Why do we need such a law? Well, according to 
the bill’s author: “No one should give up their basic civil rights just because they are willing to 
forgo pay for experience…Interns and volunteers deserve a safe, fair workplace and the same 
legal protections against discrimination and harassment as everyone else.” 

The purpose of Assemblymember Nancy Skinner’s bill is to avoid an unfortunate 2013 federal 
district court in New York ruling entitled Wang v. Phoenix Satellite Television, which dismissed 
Wang’s sexual harassment lawsuit brought under the New York City Human Rights Law 
because she was an intern and not an employee. Wang was a Syracuse University student at 
the time who alleged that her supervisor sexually harassed, kissed, and groped her during her 
media company internship. She also claimed that the supervisor retaliated against her for 
refusing his sexual advances. AB 1443 fixes that employee vs. intern loophole by protecting 
unpaid interns from discrimination, including discrimination based on gender. 

Presumably, CALA members already have no harassment and no discrimination policies in 
place and apply them to all those who are in their workplaces. Nonetheless, this new law does 
open up a whole new category of persons who can file administrative discrimination complaints 
against CALA members. 

 

 AB 2053  Amends Fair Employment and Housing Act to require that the mandated sexual 
harassment training include training to prevent abusive conduct 

As all CALA members know, since 2005, California has required employers with 50 or more 
employees to conduct sexual harassment training of supervisors. AB 2053 expands the 
mandated content of this training to include training on prevention of “abusive conduct” a rather 
vague, catchall phrase for employee conduct that, according to the bill, is behavior performed: 

with malice, that a reasonable person would find hostile, offensive, and unrelated 
to an employer’s legitimate business interests. Abusive conduct may include 
repeated infliction of verbal abuse, such as the use of derogatory remarks, 
insults, and epithets, verbal or physical conduct that a reasonable person would 
find threatening, intimidating, or humiliating, or the gratuitous sabotage or 
undermining of a person’s work performance. A single act shall not constitute 
abusive conduct, unless especially severe and egregious. Government Code 
Section 12950.1(g)(2). 

This new law is a training requirement only, for now. Further, violating the new law merely 
results in “the department may seek an order requiring the employer to comply with these 
requirements.” However, employers should remember that if an employee is subjected to 
“abusive conduct” because of a protected category, the employee could bring a harassment or 
discrimination claim.   

 

Significant State Cases 

 Cochran v. Schwan’s Home Services, Inc., 228 Cal.App.4th 1137 (2014) (class action), 
appealed, September 19, 2014 
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The Cochran case is currently on appeal, and thus, is not a citable case. However, given the 
holding of the court, it is a good idea for CALA members to review their reimbursement policies 
to assure that, to the extent possible, they are reimbursing their employees for actual business 
related expenses. 

The Cochran case involved an interpretation of Labor Code Section 2802(a), which provides: 

An employer shall indemnify his or her employee for all necessary expenditures 
or losses incurred by the employee in direct consequence of the discharge of his 
or her duties. 

The purpose of Labor Code Section 2802(a) is “’to prevent employers from passing their 
operating expenses on to their employees.’” (Gattuso v. Harte–Hanks Shoppers, Inc. (2007) 
42 Cal. 4th 554, 562) 

The plaintiff in Cochran filed a class action on behalf of 1,500 customer service managers who 
Schwan’s did not reimburse for expenses incurred as a result of work-related use of their 
personal cell phones. The court phrased the issue to be determined as follows: 

Does an employer always have to reimburse an employee for the reasonable 
expense of the mandatory use of a personal cell phone, or is the reimbursement 
obligation limited to the situation in which the employee incurred an extra 
expense that he or she would not have otherwise incurred absent the job? 

The trial court had denied certification of the class finding that individualized questions of fact  
existed surrounding the employee cell phone plans and payments, the determination of which 
would be necessary to determine Schwan’s liability, and thus, Cochran could not satisfy one of 
the requirements of a class action that the “class”  have  a common liability.  

The appellant court disagreed, finding that  

It does not matter whether the phone bill is paid for by a third person, or at all. In 
other words, it is no concern to the employer that the employee may pass on the 
expense to a family member or friend, or to a carrier that has to then write off a 
loss. It is irrelevant whether the employee changed plans to accommodate work-
related cell phone usage. 

The Court found that “If an employee is required to make work-related calls on a personal cell 
phone, then he or she is incurring an expense for purposes of section 2802.” Employers must 
pay reasonable percentage of employee cell phone expenses for work-related usage. 

This decision, if upheld, impacts CALA members who have employees using their own cell 
phones and for those who have “Bring Your Own Device” (BYOD) programs. For now, the case 
cannot be cited. However, in the meantime while the appeal is pending, to the extent CALA 
members require employees to use a cell phone for work, they should consider providing their 
employees with cell phones, or alternatively, maintain written policies requiring employees to 
track and submit expense reports regarding their work-related cell phone usage to reimburse 
the employees for the actual cost of such usage. If the actual cost cannot be determined, 
members might consider a “reasonable percentage” of the personal cell phone bill. This would 
apply as well to other devices that may be part of a BYOD program. 

 

 Iskanian v. CLS Transportation, 59 Cal.4th 348 (2014) 

The California Supreme Court ruled that arbitration agreements with mandatory class waivers 
are enforceable. Specifically, the Court overruled its holding in Gentry, which held that class 
action waivers in employment arbitration agreements are invalid under certain circumstances. 
The Court’s decision aligned with the United States Supreme Court’s Concepcion decision, 
which held that the Federal Arbitration Act preempted state law rules against class waivers.  
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The Court did exempt from its holding actions brought under the Private Attorneys General Act 
(Labor Code § 2968, et seq.). It held that such claims are not waivable by private agreement, 
and thus, not subject to compelled arbitration.1 

Thus, while the Iskanian decision is happy news to employers, the Court’s exclusion of the 
PAGA claim does complicate the manner in which to handle a lawsuit that contains both 
arbitrable and PAGA claims. 

 

 Peabody v. Time Warner Cable, Inc., 59 Cal. 4th 662 (2014)(class action) 

Certain salespersons are exempt from California’s overtime rules. In order for CALA members 
to take advantage of that exemption, these employees have to meet a number of “tests”—one of 
those being the salary basis test. Specifically, in order to be an exempt employee, the 
exemption requires, among other things, that an employee’s “earnings exceed one and one-half 
(1½) times the minimum wage.” 

In Time Warner Cable, the California Supreme Court was faced with the following question: 

To satisfy California’s compensation requirements, whether an employer can 
average an employee’s commission payments over certain pay periods when it is 
equitable and reasonable for the employer to do so? 

It was undisputed that the majority of Peabody’s paychecks were for less than that amount. 
Thus, the only way that Peabody’s position could satisfy the salary basis test was if commission 
wages paid in one biweekly pay period can be attributed to other pay periods. 

The Time Warner Cable court held that commissioned employees are exempt from overtime 
pay only in those work weeks when they are paid 1½ times minimum wage. Employers may not 
average more than one pay period to avoid paying overtime. Thus, an employer may not 
attribute commission wages paid in one pay period to other pay periods in order to satisfy the 
minimum earnings salary basis test of the commissioned employee exemption to the overtime 
requirement. Each work week must meet the minimum salary requirement. If not, the employee 
is non-exempt, entitled to overtime if he/she works more than eight hours in a day or over forty 
in a work week. 

CALA members should check to assure that their payment of wages to their commissioned 
employees comports with the Time Warner Cable court decision. 

 

Significant Federal Cases 

Federal courts have also tackled issues regarding the validity of arbitration clauses. 

 Davis v. Nordstrom, Inc., No. 12-17403 (9th Cir. June 23, 2014) 

Courts continue to issue favorable rulings regarding arbitration agreements. In the Nordstrom 
case, the court ruled that a current employee is bound by an updated handbook that contained 
an arbitration agreement. The court found that sufficient notice of the change existed when the 
employer mailed the revised handbook to its employees and give the employees thirty days to 

                                                
1 CLS Transportation has petitioned the United States Supreme Court to review the portion of 
the Iskanian ruling that held that Private Attorneys General Act claims can’t be waived in 
employment arbitration clauses, claiming the decision flies in the face of the Court’s decision in 
AT&T Mobility LLC  v. Concepcion. 
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decide whether to remain employed. Continued employment after that thirty day period, in the 
court’s view, was deemed to be acceptance of the arbitration agreement. 

Clearly, the tide is turning on the validity of arbitration agreements and the enforcement of class 
action waivers. CALA members should determine whether having an arbitration agreement is an 
option for them and, if they have an agreement already, review their agreements for legal 
compliance and possibly to add class action waivers. 

 


