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Year 2017 Employment Law  Developments for CALA Members 

Diane Marie O’Malley, Esq. 
Hanson Bridgett LLP 

2017 was a significant year. The California Legislature passed and the Governor approved bills 
providing increased obligations for CALA members who employ or seek to employ immigrants, 
parents, lesbian, gay, bisexual, and transgender (“LGBT”) employees. 

As is always the case, CALA members should speak with their legal counsel about these 
developments and review policies to assure compliance with these new laws as well as draft 
new policies when necessary. Of course, in tandem with policy review, CALA members should 
implement necessary supervisor training to assure that supervisors comply with these new 
requirements as they interact with those employees whom they supervise.  

Here is an overview of some of the more noteworthy developments in 2017: 

SB 63 – New Parental Leave Act Expands Scope of Employers Who Must Provide 
Parental Leave by Lowering the Threshold Number of Employees from 50 to 20 

SB 63 provides that employees who work for a company with 20 or more employees, within a 
75-mile radius, and have 12 months of service with the employer and at least 1,250 hours of 
service, may take up to 12 weeks of job-protected bonding leave to care for a newborn or 
adopted child. The employer must maintain the employees’ health insurance while the 
employee takes the leave. Previously, only those employees who worked for an employer of 50 
or more employees were eligible for job-protected parental bonding leave. 

The employee is entitled to take the parental leave within one year of the child’s birth, adoption, 
or foster care placement. 

AB-168 – No More Asking Applicants About Prior Salary 

AB 168 adds Section 432.3 to the California Labor Code and very simply takes an applicant’s 
prior salary out of the interview equation. In relevant part, it states: 

(a) An employer shall not rely on the salary history information of an applicant 
for employment as a factor in determining whether to offer employment to an 
applicant or what salary to offer an applicant. 

(b) An employer shall not, orally or in writing, personally or through an 
agent, seek salary history information, including compensation and benefits, 
about an applicant for employment. 

(c) An employer, upon reasonable request, shall provide the pay scale for a 
position to an applicant applying for employment. 

CALA members must check all recruitment materials to assure that there is no request for 
salary information and train any staff who conduct interviews. Because this new law appears in 



2 
 

the Labor Code, employers who fail to comply with the requirements of AB 168 could be liable 
for costly Labor Code Private Attorneys General Act (PAGA) penalties. 

AB 1245 – Electronic Reporting for Unemployment Insurance Reports – Reminder! 

As of January 1, 2017, AB 1245 required electronic reporting for unemployment insurance 
reports submitted to the EDD for employers with 10 or more employees. AB 1245 also required 
employers to remit contributions for unemployment insurance taxes by electronic funds transfer. 

This electronic filing requirement that began January 1, 2017, pertained to employers with 10 or 
more employees. All remaining employers must begin reporting and paying electronically with 
their January 2018 payroll or as soon as they report having 10 or more employees, whichever 
happens first. 

AB 450 – The Immigrant Worker Protection Act 

On October 5, Governor Brown signed AB 450 making California a “sanctuary state.” The law, 
which adds Section 7285.2 to the Government Code and amends the Labor Code, is aimed at 
preventing employers from cooperating with federal immigration authorities. It states: “Except as 
otherwise required by federal law, the bill would prohibit an employer or other person acting on 
the employer’s behalf from providing voluntary consent to an immigration enforcement agent.” 
What does that mean for CALA members? Basically: demand subpoenas and court orders. 

Specifically, AB 450 prohibits employers from allowing federal immigration agents access to 
non-public work areas without a warrant and prohibits employers from allowing immigration 
enforcement agents access to employee records without a subpoena or court order (except for 
I-9 forms and if federal law otherwise requires employers to provide access to those records). 

If there is an immigration agency inspection, AB 450 requires employers to provide employees 
with notice of the records inspection by posting a notice within 72 hours of the employer’s 
knowledge that the immigration agency intends to conduct an inspection. The notice must 
contain the agency’s name, the date the employer received the inspection notice, the nature of 
the inspection, and a copy of the notice. 

AB 450 requires employers to provide employees and their collective bargaining representatives 
with a copy of any written notice from an immigration agency providing the results of an I-9 
inspection. 

Employers apparently are still able to use the E-Verify system. However, AB 450 amends 
Section 1019.2 of the Labor Code to state that employers are prohibited from re-verifying the 
employment eligibility of a current employee at a time or in a manner that existing law does not 
already permit.  

Violators are subject to substantial civil penalties. 

FEHC Regulations Regarding Transgender Identity and Expression 

The California Fair Employment And Housing Council (“FEHC”) promulgated regulations, 
effective July 1, 2017, regarding workplace protections for transgender employees. 

California’s Fair Employment and Housing Act already prohibits discrimination and harassment 
against applicants or employees who identify as transgender. The new regulations, effective 
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July 1, 2017, specifically identifying and protecting transitioning and transitioned employees, 
provide protections regarding dress standards, preferred name and identity, documentation 
requests, equal access to use of restrooms facilities, and more. (Recall, effective March 1, 
2017, all single-user toilet facilities must be identified as “all-gender” toilet facilities.)  

The FEHC regulations define the term “transitioning” to include the “process some transgender 
people go through to begin living as the gender with which they identify, rather than the sex 
assigned to them at birth. This process may include, but is not limited to, changes in name and 
pronoun usage, facility usage, participation in employer-sponsored activities (e.g. sports teams, 
team-building projects, or volunteering), or undergoing hormone therapy, surgeries, or other 
medical procedures.” 

CALA members must permit employees to use facilities that correspond to the employee’s 
gender identity or gender expression, regardless of the employee’s sex at birth, and employers 
are not permitted to require proof of medical treatment or procedure, or provide any identity 
document, to use facilities designated for use by a particular gender. 

An employer must also permit employees to perform jobs or duties that correspond to the 
employee’s gender identity or gender expression, regardless of the employee’s sex at birth. 
However, given the particular services that CALA members provide, they most certainly should 
be able to take advantage of the specific personal privacy Bona Fide Occupational Qualification 
(BFOQ) defense. The regulations provide that personal privacy consideration may be 
considered a BFOQ if three factors are met: 

(1) The job requires an employee to observe other individuals in a state of nudity 
or to conduct body searches, and 

(2) It would be offensive to prevailing social standards to have an individual of  
different sex present, and 

(3) It is detrimental to the mental or physical welfare of individuals being 
observed or searched to have an individual of a different sex present. 

Finally, an employer must honor an employee’s request to be identified by a preferred gender, 
name or pronoun, including gender-neutral pronouns. 

What should CALA Members do?  

Train staff. Employer missteps could result while the employer seeks to comply with the 
nuances of these regulations. For example, it is now unlawful to “impose upon an applicant or 
employee any physical appearance, grooming or dress standard which is inconsistent with an 
individual’s gender identity or gender expression, unless the employer can establish business 
necessity.” Further, it is also now unlawful to make “inquiries that directly or indirectly identify an 
individual on the basis of sex, including gender, gender identity, or gender expression.” An 
employee can voluntarily provide such information. Again, this is subject to the BFOQ defense. 

Non-compliance can result in costly lawsuits. Make sure employment applications do not 
request sex or gender and staff should address transgender employees correctly. Supervisors 
should be prepared to respond appropriately, or at the very least know to seek assistance from 
Human Resources, if a subordinate asks for a new name tag as they are transitioning to a new 
identity. Consider how to address the issue with an employee’s co-workers to avoid 
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harassment. Finally, as the employer, you are responsible to maintain a harassment-free 
working environment; your residents are part of the employee’s environment.1 

AB 1008 – Ban the Box 

AB 1008 repeals the “Ban the Box” requirement in the California Labor Code, which currently 
applies only to public employers, and replaces it with an amendment to the California Fair 
Employment and Housing Act, which adds a new Section 12952 to the Government Code and 
applies to both public and private employers. The new law restricts employers’ ability to make 
pre-hire and other employment decisions based on an applicant’s or employee’s criminal 
history. 

The law has an exception that should apply to most CALA members. The new section 
specifically states: 

(d) This section does not apply in any of the following circumstances: 

(4) To a position where an employer or agent thereof is required by any 
state, federal, or local law to conduct criminal background checks for 
employment purposes or to restrict employment based on criminal history. 

The new Ban The Box legislation will most likely result in more scrutiny of employer hiring 
practices. To avoid confusion during the recruitment process, CALA members should consider 
noting on applications that the position in question is exempt from the law due to laws requiring 
criminal background checks. 

In Other News: Class Action Waivers – Where Are We on this Issue? 

On October 2, 2017, the Supreme Court heard oral argument in a case that will determine 
whether employers may include in their arbitration agreements a provision that requires 
employees to waive their rights to bring claims in arbitration on a class-wide basis. The specific 
issue for the court is whether such a waiver violates the employees' right to engage in protected 
activity under Section 7 of the National Labor Relations Act. The Court is reviewing together 
three cases from three different federal circuits: Epic Systems v. Lewis, 16-285 (7th Circuit); 
Ernst & Young v. Morris, 16-300 (Ninth Circuit); and NLRB v. Murphy Oil, 16-307 (5th Circuit). 

Oral argument before the Court included an unusual twist that demonstrated the change in the 
Administration's views on this issue. The Obama Administration had filed a brief in support of 
the employees when the case was before the National Labor Relations Board. At the Supreme 
Court, the Trump Administration filed a brief and presented arguments in favor of the employers.  

In a separate move, on June 19, 2017, the U.S. Supreme Court refused to hear the Ninth Circuit 
case Bloomingdale’s Inc. v. Vitolo that held an employer cannot require an employee to waive 
his/her right to bring a representative action (a Private Attorney General Act or PAGA claim) in 
arbitration. The Ninth Circuit had refused to enforce the representative action waiver in an 
arbitration agreement relying upon the California Supreme Court’s 2015 Iskanian decision, 
which held that agreements requiring arbitration of PAGA claims were unenforceable as 
violative of California's public policy interests. Whether the U.S. Supreme Court intends to 

                                                
1 Later in the year, on October 4, 2017, Governor Brown signed SB 219, referred to as the  
LGBT Residents’ Bill of Rights. SB 219 is directed at California assisted living and nursing home 
residents. Both these developments require provider action and staff training. 
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address this issue in the cases before it remains to be seen. If not, employers could be in the 
unenviable position of winning on the class action waiver front, but still having to litigate PAGA 
claims in court. 

      *  *  * 

This article is for informational purposes only so that CALA members are informed on legal 
topics impacting California workplaces. CALA members should consult with their legal counsel 
regarding the issues discussed. 


