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A Practical Exploration of Legal, Operational & Risk Management Issues 
 
Risk Management Themes 
 
1. Having the difficult conversations are necessary  

2. Slow down and follow your own processes  

3. Ask for and document support from your team and clinical experts before a crisis occurs  

4. Get to know family members of residents  

5. Look at the impact of decisions on the whole community  

 
 
Common Red Flags  
 
1. Move-Ins – Look for red flags during the move-in process and don’t ignore them 

 

 upset at another community  

 refusing access to conduct in person assessment  

 odd family dynamics, or no family  

 hospital wants them discharged too quickly   

 
2. Refusal of Care or Self-Destructive Behavior  

 

 you have a regulatory duty to provide care, residents have the right to refuse however then 
you are no longer meeting their assessed needs and they may need to move  
 
 

 begin interventions early, don’t wait until there is a health or safety risk 

 attempt to find the root cause, elicit support from clinical experts  

 
3. When to call 911 (or not)  

 

 Don't let your emergency personnel pressure you not to call 911 

 Hospice doesn't have a blanket waiver to avoid calling 911, know your coordinated care plan 
with your hospice provider 
 

 If you call 911, re-assess and modify service plan if appropriate  
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A Practical Exploration of Legal, 
Operational and 

Risk Management Issues

Presenters: Jina Amstutz, Elizabeth Chambers, 

Joel Goldman, and Jay Thomas

Behind on Bills and Complaining About Care

• Rosey has lived at Setting Sun Assisted Living for six 
years. She is 87, but relatively independent, and loves the 
community and beloved by the staff. Her daughter, Di Mandy, 
has a good relationship with her mom and visits frequently. She 
also visits very frequently with the other family members around 
the community, and tends to have – and share – the latest 
gossip. Di Mandy’s relationship with the staff is less convivial.

Behind on Bills and Complaining About Care 
(continued)

• Rosey has a pension that allows her to pay a portion of her bills; Di Mandy pays 
the remainder. During COVID, Di Mandy lost her job and was unable to keep up 
with her share of the payments. The ED during this period was very 
understanding that Di Mandy could not pay in full each month, and, honestly, he 
was just thankful that residents weren’t moving out and that Di Mandy and other 
family members were supportive. But by the time the ED left a few months ago 
for a new line of work and New ED stepped in, Rosey’s account was woefully 
behind, now owing nearly $30,000. New ED wanted to take action, and had a few 
conversations with Di Mandy that seemed to always escalate, with Di Mandy 
stating that the bills have been wrong for years, and that her mother’s care was 
totally lacking. Di Mandy also mentioned the many issues other families were 
having that have been brought to her attention. Although Di Mandy made a few 
larger payments, the debt continued to be substantial, so New ED let Di Mandy 
know in writing that she needed to bring the account current or could possibly 
face eviction. Two weeks later, New ED also provided notice that Setting Sun 
would be raising the rent and care fees for all residents across the board, 
including Rosey’s.
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Behind on Bills and Complaining About Care (continued)

• Di Mandy immediately hired a lawyer, Ms. Meany, who sent an email to 
New GM that she would be hiring an accountant to review all bills for the 
entirety of Rosey’s stay and demanded all records for Rosey’s care at 
Setting Sun. The email used phrases such as “shocking and egregious 
dereliction of duties,” elder abuse, neglect, retaliation, consumer 
protection, etc. Lawyer Meany states that her client is outraged that 
following these grave lapses in care, the community is both raising her 
rates, and threatening eviction. While Lawyer Meany’s communication was 
heavy on threats and light on facts, New ED immediately asked staff and 
learned that six months earlier Di Mandy had complained that the 
community did not notice Rosey’s change of condition for three days, and 
that by the time Rosey got to the hospital, she was severely dehydrated 
and had sepsis from a UTI.

• How should New ED proceed?

Casa De Chateau

• Casa De Chateau (“CDC”) is a large, fully licensed RCFE that 
provides assisted living and memory care as well as 
independent living. CDC is owned by Shady Orchard Senior 
Options (“SOSO”). Consistent with RCFE regulations, CDC has 
a policy that provides that staff are to call 911 when there is an 
imminent threat to resident health including a life threatening 
emergency. Tracy Spencer is a 93 year old resident whose 
daughter, Kate is a physician. During the admission process, 
Kate requested that in the event of an emergency, CDC call 
Kate before calling 911. Kate was provided assurances that the 
community would do so. 

Casa De Chateau (continued)

• Several months after moving into the community, Tracy slipped and 
fell in her room. The fall was witnessed by a caregiver, Wayne 
Johnson, who just happened to enter the room right as Tracy was 
falling. Wayne saw that Tracy landed hard on her side and that there 
was no head trauma. Wayne immediately summoned the 
community’s nurse, Louise Fletcher. Louise immediately called Kate 
and told her that she was going to call 911 because Tracy was 
complaining of mild pain. Kate told Louise to hold off on calling 911 
as she was only a short distance from the community and would be 
there in a matter of a few minutes. Kate instructed Louise to give 
Tracy an Advil. Louise complied.  Kate got caught in traffic and it took 
her 45 minutes to arrive at the community. After seeing Tracy, Kate 
arranges to have non-emergency transport take Tracy to the ER 
where it was determined that Tracy had a hip fracture.
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Casa De Chateau (continued)

• CDC also has an independent resident, Morgan Henry. Morgan 
is his own responsible person. Morgan manages his own 
medications, which include Coumadin. Morgan slipped and fell 
in the dining room and as he was falling, banged his head on a 
table. Morgan was able to get himself back on his feet without 
assistance and assured everyone that he was fine. Caregiver 
Kelly Grace told Morgan that she was going to call 911. Morgan 
was adamant that he would not agree to go to the hospital and 
implored Kelly not to call 911, stating that it would just be a 
waste of time and resources as he will refuse to go to the ER.  
Kelly acquiesced and did not call 911. 

Casa De Chateau (continued)

• Barry Halley is a memory care resident at CDC who is on 
hospice. Czar Hospice requested that they be called in the 
event of any medical emergency and specifically requested that 
CDC not call 911 as Barry was on hospice and actively dying.  
Barry’s family requested that he be provided with a full bed rail.  
CDC’s Executive Director, Curtis Anthony, advised the family 
that full bed rails were not permitted under RCFE regulations 
and the community instead provided Barry with a half bed rail.  
Barry rolled out of bed and fell hard to the floor, landing on his 
shoulder which appeared to be dislocated. Barry did not show 
signs of pain due to the morphine he was receiving. Curtis 
instructs a caregiver to call the Hospice. 

The Controlling Family Member

• Mary is a brand new resident moving into assisted living. She 
does not have a dementia diagnosis and is largely independent. 
While signing the Residency Agreement, Mary’s daughter, who 
is an attorney, makes a number of “non-negotiable” changes to 
the Residency Agreement. Reluctantly, the community agrees 
to these changes.
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The Controlling Family Member (continued)

• When Mary arrives one week later to move in, the daughter provides 
written instructions to staff:

• The daughter is concerned that her mother takes too much pain 
medication. Therefore, staff must call the daughter every time the resident 
requests a dose of the resident’s prescribed p.r.n. pain medication.

• In addition to the daughter, Mary has another son. The daughter claims that 
her brother has financially taken advantage of Mary for years but that Mary 
simply allows it to happen because she can never say “no” to his 
demands. Mary instructs staff that her brother is not allowed to visit and that 
Mary is to be called every time the brother attempts to visit or call their 
mother.

The Controlling Family Member (continued)

• How should the community respond to these demands?

• What factors should the community consider?

• Does it matter that the daughter holds a POA?

• Does it matter that the daughter is an attorney?

• What are the potential consequences of agreeing to these 
demands?

Fountain of Youth Assisted Living

• Seventy-one year old Chandra Leer moves into Fountain of 
Youth Assisted Living with a diagnosis of diabetes mellitus, 
hypertension, chronic pain, and panic attacks. She has an order 
that she may have two glasses of wine per day. Chandra is able 
to leave unassisted and signs out that she is going shopping.  
She returns hours later with slurred speech and staggering 
ambulation, states she’s fine and is tired. When staff check on 
her two hours later in her apartment she appears passed out 
with a wine bottle next to her. She is her own responsible party. 
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Fountain of Youth Assisted Living (continued)

• Chandra has now been living at your community for a year. Despite 
your caring conversations concerning her frequent intoxication, 
Chandra continues to partake. She is no longer driving, but takes an 
Uber to a dentist appointment. She returns intoxicated, never saw a 
dentist but went to a local bar. Chandra sustains a fall in her room 
striking her head on the bedside table. She demands her “strong 
pain med” her physician has ordered for severe pain. The Med Tech 
calls the paramedics for evaluation of the fall and potential head 
injury. After evaluating Chandra, the paramedics remind the Med 
Tech that if they provide medications to a resident who is intoxicated, 
they could be responsible for any adverse effect to the resident. Now 
the Med Tech is afraid to give any medications to Chandra as she 
frequently appears intoxicated. 

Fountain of Youth Assisted Living (continued)

• Family and physician are well aware of Chandra’s continued choice 
to over indulge in alcoholic beverages. The physician maintains 
Chandra has done this all her life. The family tries to support her but 
is exhausted from her manipulative behavior. Chandra is now having 
a hefty supply of liquor shipped to her room. She refuses to bathe, 
refuses visitors, or for housekeeping to enter. She is demanding of 
her pain and anxiety meds to be given before the scheduled time.  
She becomes argumentative and threatening when she does not get 
what she wants. Several residents are complaining that Chandra 
yells out profanity, and roams the halls at night. A resident’s spouse 
has indicated they are frightened of Chandra and something has to 
be done or else. 

Fountain of Youth Assisted Living (continued)

• Mr. Billy Shakespeare is a 79 year old widower with chronic renal 
failure. He recently moved into Shady Acres when his wife of 53 
years died. She was his personal caregiver. He is a reserved 
and quiet man, a writer by profession, no children. After two 
weeks of outpatient dialysis treatments, Mr. Shakespeare 
refused his appointment, stating he wasn’t up to it. The next 
week he went and received his treatments. The following week, 
he refused. The nurse had a discussion with Mr. Shakespeare 
introducing the option of hospice. He refused. Paramedics were 
called when his vital signs became unstable. Mr. Shakespeare 
continued to refuse care. 
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Fountain of Youth Assisted Living (continued)

• Ethel is 81 years old and has resided in memory care for four 
years. She has experienced a steady decline in oral intake, 
immobility, and recently random refusals of care. Ethel has 
developed stage 2 pressure ulcers of her bilateral heals. No 
matter what attempts have been made, she refuses to keep her 
heels lifted, or wear protective heel cushions. Yesterday, Ethel 
refused anyone to come near her feet, wildly swing and kicking, 
pinching and biting. Her wounds must be cleaned and treated 
and her care provided. 

Oz Assisted Living

• Oz Assisted Living is an upscale RCFE, operated by a national 
company. The Executive Director, Dorothy Garland, had a good, 
long-standing relationship with her LPA, Billie Burke. Unfortunately, 
Billie was reassigned to another part of the county and last month a 
new LPA, Peggy Hamilton, showed up unannounced to undertake a 
complaint investigation. Peggy advised Billie that the complaint 
stated, “Resident suffered fall with injury while in care.” From the 
outset, Dorothy and Peggy were at loggerheads. Peggy’s tone was 
hostile and she demanded that Dorothy immediately have Med Tech, 
Bert Bolger, meet with Peggy for questioning. Dorothy explained that 
Bert was in the middle of the morning medication pass and would not 
be available for another hour. Peggy threatened to cite Dorothy for 
failing to cooperate.  

Oz Assisted Living (continued)

• Peggy spent several hours in the community investigating the 
complaint as well as undertaking a general review.  At the exit 
interview, Peggy issued a Report that stated that the complaint was 
still under investigation. The Report included a Type A deficiency 
because Bert’s personnel file, that Peggy reviewed, did not contain 
evidence of him completing Med Tech training. Upon seeing this, 
Dorothy explained that the training records were kept in a different 
folder and proceeded to pull out the folder which in fact contained 
the training records. Peggy stated, “I don’t care what you show me, 
I’m going to cite you anyway. If you don’t like it, you can appeal.” In 
addition, the community received a Type B deficiency because 
Peggy found a house fly in the dining room. Upon seeing the Report 
with these two deficiencies, Dorothy lost her temper and told Peggy 
to do something that is anatomically impossible.



Operator Opportunities – Agency Staff 
 

Best Practices 

 Standing relationship with Agency with review of its training materials and onboarding process 

 Commitment to place consistent agency staff at your community 

 Invest in training agency staff in “your” way, extension of your employed staff 

 

Must Practices 

 Deploy a Resident Identification System (medication/dietary errors) 

 Access to Electronic Health Record (if appropriate) 

 Maintain records (preferably electronic) of what agency staff is present and assigned to whom 

 Identify a Lifeline on each shift – shift diff? 

 

Lawyer Hat 

 Indemnification Clause in Agency Contract 

 Understand State’s expectations surrounding agency staff 

 Clear and consistent policies – and documented staff training 
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Risk Management Issues in 
Senior Care

Arlene Luu, RN, JD, Sr. Risk Solutions Consultant, MedPro Group

Kris Morimoto, Vice President Risk Management, Integral Senior Living

John Tsumura, Partner, Wilson Getty LLP 

Case Study 1

• 86 y/o male memory care resident 

• Incident: Resident ingested dishwasher fluid held in locked cabinet under kitchen 
sink. 

• Facts: 

• Resident ripped door off of hinge after removing the screws.

• Investigation noted that the door had been broken. 

• Resident injuries included a burned esophagus; unable to eat for period of time. 
While this eventually healed and he was able to ingest food, he refused likely d/t 
dementia. 

• TPN feedings were initially given & caloric intake was sufficient; however, d/t his 
advance directives, he refused & eventually died.

Case Study #1 - Safe Environment
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• Failure to observe and fix known 
broken door 

• Procedures for managing the event

• Following policies 

• Update policies and 

• Discipline based on lapses vs willful 
disregard

• Outcome: >$600

Safe Environment – Issues and Outcome

Operator Opportunities –

Case Study 2
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• Resident was receiving hospice care; signed DNR order in effect. 

• Incident: Resident found unresponsive in a common area. Med-tech called 
911 and began CPR.

• Facts: 

• Med tech was agency. 

• Aide informed Med Tech that the resident was a DNR; however, the Med 
Tech continued performing CPR stating that it was “best practice” to 
perform CPR until emergency personnel arrived.

• The resident was revived and sustained rib fractures. 

• The facility was found to have no express policies/training related to CPR, 
and the med-tech was found to have committed abuse.

Case Study #2 - Staffing Challenges

• Failure to have and properly train 
staff (incl. agency) on policies and 
procedures

• Failure to clearly identify DNR 
statuses

• Outcome: [__]

Staffing Challenges – Issues and 
Outcome

Operator Opportunities – Agency Staff

Best Practices
Standing relationship with Agency w/ 
review of its training materials and 

onboarding process

Commitment to place consistent 
agency staff at your community

Invest in training agency staff in 
“your” way, extension of your 

employed staff  

Must Practices
Deploy a Resident Identification 

System (medication/dietary errors)

Access to Electronic Health Record (if 
appropriate)

Maintain records (preferably 
electronic) of what agency staff is 
present and assigned to whom

Identify a Lifeline on each shift – shift 
diff?

Lawyer Hat
Indemnification Clause in Agency 

Contract

Understand State’s expectations 
surrounding agency staff

Clear and consistent policies – and 
documented staff training
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Case Study 3

• 88 y/o male resident – moved to Assisted Living on 8/28. 

• Incident: Resident showed changes in condition but a delay in transfer allegedly resulted in untimely diagnoses and 
death

• Facts: 

• Resident had confusion and, at times, exhibited inappropriate behavior, including aggressive behavior, 
tendencies to wander, and could not always communicate his needs. 

• Resident required assistance with bathing, dressing, grooming, taking his medication and toileting. He ambulated 
slowly w/ walker & needed assist transferring in and out of bed. he was assessed as high fall risk. 

• Timeline:

• 9/2 5:55 a.m.: Resident was found in his room on the floor after falling. Resident had a shoulder abrasion. PA 
notified. 

• 9/3 2:54 p.m.: Resident found on floor in his room after another fall. He had skin tears on his elbow. PA notified of 
fall & that he seemed more confused than usual. 

• Care plan developed for monitoring & order obtained for urine test for UTI. 

• Staff suggested to wife that resident should be sent to ER for eval, but she declined since he seemed 
okay to her. 

Case Study #3 - Care Delay

• Timeline (cont’d):

• 9/6: Resident continued to decline until this date when he developed increased confusion, weakness, mobility & 
slurred speech. 

• 9/6 3:00 p.m.: Staff called wife and faxed a report to PA @ 3:30 informing her of same. PA ordered to send 
Resident to ER for further evaluation, but the order was not faxed until the following day. 

• 9/7: Once staff received the order to transfer, staff arranged for ambulance transport (not 911 emergency 
transfer).

• 9/7: 6:00 p.m.: Ambulance transport arrived.

• They were able to pivot transfer him, but Resident was noted to have R-sided weakness.

• Resident admitted to hospital. ER physician called community to get accurate history, but no one at the community 
answered the telephone.

• MRI showed acute brain lesions w/ evidence of several strokes. 

• 9/9: Resident placed on hospice 

• 9/21: Resident passed. 

• Former administrator would not cooperate w/ Dep’t of Social Services investigation. 

• Survey investigation found that since staff are not required to obtain outside physician approval for emergency treatment, 
there was sufficient evidence to substantiate the claim that staff failed to seek medical attention in a timely manner.

Care Delay - continued
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• Family-related behavioral issues

• Failure to recognize changes in condition -
relevant signs / symptoms / test result

• Failure to ensure patient safety - falls

• Failure to follow physician orders

• Communication among providers —failure to 
properly communicate regarding patient’s 
condition.

• Communication among providers -failure to 
escalate concerns / changes in condition

• Ineffective communication during transition 
in clinical setting

• Outcome: >$600

Care Delay – Issues and Outcome

Operator Opportunities – Family 
Expectations

Setting Reasonable Expectations

• When?   (Pre-move-in, care conferences)
• Who?  Resident (if appropriate) and responsible party/medical POA
• Where?  In-person if possible
• What? 
assisted living vs. skilled nursing facility
 residential model vs. clinical model
aging in place (benefits vs. risks)
education related to decline and disease trajectory

Lawyer Hat

• Signed disclosures (falls, restraints, symptomatic behaviors)
• Document care conference discussions in detail

Case Study 4
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• 89 y/o male Memory Care resident.

• Incident: 9/27/19 at 3:06 a.m.: resident attempted to elope from the community by removing the window screen. Resident replaced the 
screen, but then moved a patio table to an exterior wall, climbed onto the table, scaled a 6’5” wall, and then fell to the other side, 
fracturing his ankle.

• Facts:

• Resident was not observed for 3 hours.

• This is despite electronic sensor alerts sent to staff pagers during this 3-hour time period.

• The alert system sends notifications to staff members’ pagers when residents open their door or window screen, or when it 
senses motion in the resident room. 

• The pagers hold 16 alerts, then the oldest is replaced by the newest alert. 

• The system report for that night-shift showed 472 alerts, nearly one a minute, which overwhelmed the system. Also it showed 
very heavy activity around the time of the elopement. 

• No one noticed there was something wrong with the system. 

• Also, the pagers were outdated and only showed one alert at a time. 

• Resident was found outside in the cold 3 hours after the elopement / fall. He suffered dislocation & multiple Fx’s to the ankle, tibia, 
& fibula. He required surgical repair & is now mostly w/c bound w/ muscle atrophy and weakness. He did not return to the 
community. 

Case Study #4 - Elopement

• Facts (cont’d):

• The med tech that night did not have her pager and was on lunch break in the parking lot at the 
time of the incident. 

• The aide assigned to the resident documented she checked on him @ 3 a.m. & 5 a.m., which she 
did not. (Had she done so, resident may have been found sooner)

• The alert report for the resident’s room showed that the screen sensor went off @ 3:06 a.m. & an 
alarm issued twice. Then there was no activity in the room from 3:06 a.m. ‐ 5:59 a.m. 

• The motion detector was active in the moments leading up to the screen removal, but staff 
members did not check the room. 

• The resident had previously eloped from the community on a number of prior occasions. 

• DSS issued a deficiency for the failure to ensure adequate number of staff members to meet the 
resident’s needs & for the failure to supervise residents. 

• Resident’s daughter stated she had witnessed understaffing at the facility

Elopement - continued

• Adequacy of staffing

• Policy / protocol not followed

• Staff training / education

• Resident monitoring ‐ behavioral status

• Failure/delay in responding to alarm 
system

• Failure to ensure resident safety – falls

• Failure to re‐assess / interventions –
history of elopements

• Content decisions ‐ Inappropriate 
documentation

• Outcome: >$600

Elopement – Issues and Outcome
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Clear escalation process for specific incidents:

- What (elopement, fall w/ injury)   (what about increasing falls w/out injury or attempted elopement?)

- Who (operational leader, clinical leader, risk management, outside counsel)

- When (clear expectations)

Lawyer Hat

• Increasing incidents – is it time to discuss higher level of care or negotiated risk agreement?

• When evaluating new technology, seek out input from your defense counsel to determine pitfalls. 

Operator Opportunities – Escalation

Incident or Event Type Recommended Actions Notification of Corporate Leaders Notification Method Timeframe

Equipment use resulting in 
injury to resident or others

Attend to any care needs 
immediately.

Lock out/tag out equipment and 
move it to a location where it 
will not be used.

Determine  if a report should be 
sent to the state licensing 
authority.

Follow community Worker’s 
Compensation procedures  if 
involving an employee.

If via phone, Vice President of 
Operations

If via email to:
‐ Vice President of Operations, 
‐ Vice President of Clinical Services
‐ Vice President of Risk Management
‐ Vice President of Human Resources 
(if incident  involves employee)

By phone if the injuries are 
serious/require  transfer to 
hospital emergency department 
or admission to the hospital.
By email detailing the incident  if 
injury does not appear life 
threatening, does not require 
transfer to hospital emergency or 
admission to the hospital.

As soon as practical 
but not longer than 24 
hours.

Other Opportunities

Incident Reporting and Investigation

Auditing compliance with policies and procedures

Grievance process

Marketing materials – setting realistic expectations
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