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Legal Update

SITE VISIT RIGHTS

Joel S. Goldman
Hanson, Bridgett, Marcus, Vlahos & Rudy, LLP

Q: We recently had our LPA come out on a complaint
investigation.  She was rude and condescending during the
visit.  She wrote us up for deficiencies claiming that we were
missing certain documentation in resident files.  We told her
that we had the documents in question in the building and
offered to show them to her.  She said “no,” that she was
through with her investigation and that if we didn’t like it we
could appeal.  What do you recommend?

A. First of all, I certainly recommend that you exercise
your appeal rights as it seems evident that the deficiencies
that you received are unwarranted.  Although most LPAs are
very good about allowing providers to present exculpating
information, I have seen a number of situations like yours
where an LPA has made up his or her mind and refuses to
consider additional relevant information.  In one case, an LPA
interviewed only the person who filed a complaint and refused
to speak with two key witnesses who were available to speak
with him.  He stated, “I don’t need to talk to anyone else.  I am
citing you since there is a preponderance of the evidence.”
Obviously, it is absurd for an LPA to conclude that there is a
preponderance of evidence supporting a deficiency when he
has ignored contradictory evidence.  It is clearly inappropriate
for LPAs to ignore relevant information that is offered to them
by providers and in doing so they are violating your rights as a
provider.  Similarly, it is a violation of your rights for your LPA to
be rude and condescending.

In addition to exercising your appeal rights to get the deficien-
cies overturned, it is equally important for the LPA’s supervisor
to be aware of these transgressions.  DSS has complained
about the proliferation of appeals.  Where an LPA refuses to
consider exculpating evidence, cites you and says that you can
appeal if you don’t like it, this simply exacerbates the appeal
load confronting DSS.

Providers should become familiar with the Licensee Rights
set forth in Form LIC 9058.   In appealing the above deficien-
cies, you should refer to these rights and specifically point out
that they afford you:

1. The right to be treated as a professional and with
dignity and respect  (of course, you should offer the
same courtesy to your LPA); and

2. The right to an impartial investigation of all com-
plaints.

When your LPA refuses to review relevant information that
contradicts what should be her tentative findings and cites you
without considering that information, you have clearly been
denied the right to an impartial investigation.  Similarly, when
an LPA cites you stating that it is based on a preponderance of
the evidence where he has only interviewed the complainant
and refuses to interview others who you tell him will provide
contradictory information, you have not received an impartial
investigation.  It is important for DSS supervisors to be aware
of these abuses of provider rights so that they can retrain their
LPAs to conduct proper investigations.

Please note that the Licensee Rights form also states that
when you receive a deficiency, you have the right to receive a
“clear explanation of why the existing condition constitutes a
deficiency.”  Too often, this is absent from Facility Evaluation
Reports.  These situations also warrant an appeal.  ■
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