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Legal Update 
SMILE, YOU’RE ON CANDID CAMERA

Joel S. Goldman
Hanson, Bridgett, Marcus, Vlahos & Rudy, LLP

Technological innovations can have an impact on assisted living 

operations.  Several assisted living providers have recently reported 

incidents in which a family member used a cell phone camera to 

take photographs of unrelated residents who had not given 

permission to be photographed.  In one such incident, a 

photograph depicted a dementia resident in a state of undress, 

which the “photographer” assumed was the result of neglect.  This 

assumption was incorrect.  More significantly, the daughter of the 

photographed resident was livid that her mother, a modest person, 

had been photographed by a stranger in such an undignified state, 

and the photograph had been circulated. 

Many assisted living providers already have in place policies that 

deal with photographing of residents.  Providers frequently include 

in their admission documents a consent to be photographed and 

restrictions on how those photographs will be used.  Note that one 

RCFE was recently advised by its LPA not to include the consent to 

be photographed in its admission agreement, but rather to provide 

a separate consent to be photographed.  The LPA conceded that 

there was no regulation on point, but suggested that it was unfair 

to bury such consent in the admission agreement itself. 

While Title 22 does not contain any express provisions pertaining 

to the photographing of residents, general provisions pertaining to 

resident rights and legal principles pertaining to the right of privacy 

suggest that providers have an obligation to try to prevent 

unauthorized photographs. 

With visitors now having the ability to take photographs using their 

cell phones, it of course becomes impossible for a provider 

effectively to police unauthorized photography.  Nevertheless, it 

may be advisable for assisted living providers to revise their house 

rules and specifically address this issue.  For example, you may 

want to include a notice to visitors at the front desk or next to the 

visitor’s sign in sheet), reminding them that your community is home 

to your residents who are entitled to their privacy and that the use 

of cell phone cameras or other equipment to take pictures of 

residents without their permission is forbidden. 

Concerns regarding cameras in RCFEs also arises with respect to 

video cameras.  The Department of Social Services Senior Care 

Program Policy Development Bureau recently provided CALA with 

some guidance on video camera monitoring in RCFEs.  The 

Department noted that there is nothing in licensing law that 

prohibits the use of video cameras that are in plain view in 

common areas.  A number of RCFEs use such cameras for 

security purposes.  Providers may wish to place a sign noting that 

the premises are subject to video monitoring in order for avoid 

potential claims that someone’s privacy has been invaded. 

Providers may also wish to advise employees that there are video 

cameras in the community.  It is important to note that the 

Department will not allow cameras to be used as a substitute for 

adequate staffing. 

More difficult issues arise when a resident’s family wishes to place 

a camera in a resident’s room.  At one time, the Department strictly 

prohibited the use of such cameras as they deemed them to be a 

violation of resident’s privacy rights.  However, the Department’s 

recent pronouncement is that if a resident or a resident’s 

conservator, if applicable, requests a video camera in a resident’s 

private room, an RCFE may request an exception setting forth the 

conditions under which the camera is to be utilized.  The 

Department notes that such exceptions may not be permanent and 

that the resident or conservator may change his or her mind at any 

time.  The Department further notes that the camera must not be 

pointed toward the bathroom. 

Notwithstanding the Department’s willingness to consider 

exception requests for hidden video cameras, there are a number 

of issues that providers need to take into account.  First, it is illegal 

in California to secretly tape record voices.  Therefore, an RCFE 

cannot sanction the use of a video recorder that includes sound. 

Even if there is no sound on the video recorder, there is still a 

question as to whether a hidden camera in a resident’s room can 

be deemed an invasion of the privacy of other residents or staff 

members who are unaware of the camera’s existence.  And if staff 

members are aware that there is a camera in a resident’s room, 

they are likely to provide preferential treatment to that resident. 

We suggest that providers consult with legal counsel before 

seeking an exception for a video camera. 
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