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SURROGATE DECISION MAKERS 

By Allan D. Jergesen 
Hanson Bridgett LLP 

 

Assisted living residents who are cognitively impaired often reach the point of being unable to 
make decisions – whether on critical matters or simple day-to-day activities – on their own 
behalf.  With some residents, the disability is permanent, with the result that an outside person 
will need to make decisions on the resident’s behalf.  With others, it may vary depending on the 
resident’s physical condition or on outside circumstances such as even the time of day.  
Whatever the cause, the provider may need to work with a surrogate decision maker to ensure 
its ability to fulfill his or her obligation to provide oversight and care of the resident.  Who can act 
as a surrogate decision maker and what authority does such an individual have? 

The first thing to remember is that the provider or an employee cannot act as surrogate decision 
maker for a resident.  The California RCFE licensing regulations expressly prohibit the licensee 
or a staff member of the facility from being appointed to this position.  This is because such an 
appointment would create a conflict of interest, where the provider both decided about what 
care should be furnished and then proceeded to furnish it. 

The RCFE licensing regulations recognize two basic types of "health care surrogate decision 
makers."  The first are those who are formally appointed.  As examples, the regulations give the 
following: 

 Conservator of the person – A conservator of the person is appointed by a court to 
oversee the personal affairs of a mentally incapacitated individual, including placement, 
living arrangements, and personal and medical care.  This is in contrast to a conservator 
of the estate, whose role is limited to overseeing the conservatee’s assets.  (Often, a 
single individual acts as both conservator of the person and conservator of the estate.)  
A conservator is appointed only after the individual becomes incompetent.  Any 
“interested person” (including an assisted-living provider) can petition to have a 
conservator of the person appointed, even if not qualified to serve as conservator. 
 

 Agent under advance health care directive – This is the traditional “durable power of 
attorney for health care” in its modern form.  Any adult can execute a directive at any 
time, to be effective either immediately or in the event of incompetency.  Although the 
form, like its predecessor, contains the words “health care” in its title, it gives the agent 
the authority to make more than just medical decisions on the principal’s behalf.  In 
addition, an agent can determine where the principal will live, and can make decisions 
regarding furnishing personal care, providing meals, hiring household employees, 
providing transportation, handling mail, and arranging recreation and entertainment – in 
other words, everything that a resident can expect to receive in an assisted living 
environment.  An advance health care directive can take effect immediately upon 
execution by the principal or it can be "springing," meaning that it takes effect only if and 
when the principal becomes mentally incapacitated.  Providers should review the form to 
determine when the agent's authority arises, recognizing that most directives are 
"springing." 
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There are other possibilities for obtaining formal legal authority to act on behalf of an 
incompetent resident, but none is as direct and complete as the two noted above.  For example, 
the public guardian (a county official) can bring an action to be appointed conservator, with full 
legal authority over the affairs of a resident.  However, most public guardians will decline to 
become involved unless the resident has an estate that is in danger of being improperly 
diverted.  It is also possible to obtain a court order for certain types of treatment, although this is 
reserved for situations involving drastic short-term medical interventions such as surgery. 

Where there is no formal legal appointment, the RCFE regulations allow a health care surrogate 
decision maker to be recognized by virtue of a relationship with the resident (e.g., the resident's 
next-of-kin).  This is unique to the assisted living context,  since in most other cases a person 
who has not been appointed to the role of surrogate decision maker through a formal legal 
process cannot make health care decisions on behalf of an incompetent person, regardless of 
familial or other ties.  Providers can use it in the assisted living context, recognizing that it will 
not necessarily apply outside of it.  The best approach is to consult with involved family and, if 
none are available, friends or others who have been involved with the resident, with the hope 
that they will be able to reach a consensus on who should oversee the resident's care and make 
decisions about it.  The provider should seek to have a single person fulfill this role, if possible.  
The law generally disfavors joint decision makers in this area, preferring that providers not be 
subjected to the possibly contradictory wishes of co-agents or committees of agents.  This does 
not mean that the surrogate decision maker should not consult with other involved persons and 
try to obtain a consensus among them about the best course of care for the resident.  

Does a surrogate decision maker have absolute authority to direct the placement and care of a 
resident?  What if the surrogate decision maker is not acting in the resident’s best interest?  A 
principal who has designated an agent to make decisions while he or she is still competent can 
always revoke the appointment, in which case the authority passes to any successor agent or, if 
the principal wishes, to no agent all.  If the principal is no longer competent, the surrogate 
decision maker, whether a conservator or an agent, still has a fiduciary duty to act in the 
principal’s best interest.  Any person – including an assisted living provider – that feels that a 
formally appointed surrogate decision maker is not doing so can remind him or her of that fact 
and, if necessary, report the matter to adult protective services or even petition a court for his or 
her removal. 

Where the surrogate decision maker does not enjoy formal legal authority, the assisted living 
provider can withdraw recognition and try to proceed with another decision maker who it 
believes will protect the resident's interests.  Before doing so, it should assess the overall 
situation to determine if someone else is available who is willing and able to serve and who will 
have the confidence of other family members and involved friends.  If there is no such 
individual, then the provider still should seek a consensus from those involved about how to 
proceed.  If no consensus can be reached, it should decline to follow the wishes of anyone, 
pending the appointment of a legal surrogate decision maker, most likely through 
conservatorship proceedings.  In those circumstances, it would be appropriate to contact the 
long-term care ombudsman and, if the resident's well-being is in danger, adult protective 
services.  This will involve the public authorities in a way that may elicit cooperation from difficult 
family members and that will create a record of the provider's concerns and actions on the 
resident's behalf.  While considering and pursuing the various alternatives, the provider should 
give the resident the care that it believes is needed, recognizing that it has a duty under the 
RCFE laws to protect the resident and maintain his or her welfare.  This is the ultimate "default" 
position when caring for a resident who does not have any available decision maker and will 
ensure that the resident does not suffer neglect or harm just because no one is available to act 
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in the resident's best interest. 


