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Introduction 

Concerned about California employees’ lack of savings for retirement, the California legislature, 

starting in 2012, has been working behind the scenes to create a retirement program for private 

sector employees. Similar programs have been adopted in Oregon, Connecticut, Illinois, and 

Maryland. 

With a flick of the pen, on September 29, 2016, Governor Jerry Brown propelled that movement 

forward. The newly-enacted SB 1234 builds upon a bill under the same number that Governor 

Brown signed in 2012. Both bills call for the creation of a Trust to provide a mechanism for 

private sector employees to save for retirement. The two bills require all California employers 

with at least five employees either to offer their own retirement savings plan or enroll their 

employees in the new California Secure Choice Retirement Savings Program. To be expected, 

the creation of this Trust and pension program raises both employment and benefit issues, which 

we describe below briefly.  

Background 

Year 2012 

On September 28, 2012, Governor Brown signed SB 1234, thus enacting the California Secure 

Choice Retirement Savings Trust Act, which created the California Secure Choice Retirement 

Savings Trust. The 2012 SB 1234 also created the California Secure Choice Retirement Savings 

Investment Board, a state board created to study the feasibility of implementing the new 

retirement program and administer the program on a going-forward basis. SB 1234 prescribed 

the Board composition and duties and provided that it act as trustee in entering into contracts and 

accepting moneys, among other duties.  

The Board met and reviewed information on retirement-related issues between 2012 and 2016. 

Also critical during this time period was the issuance of regulations from the U.S. Department of 

Labor exempting the California program from ERISA. Specifically, the Board requested 

regulations from the Department of Labor making it clear that employers of employees 

participating in the program would not be ERISA fiduciaries with respect to the program. The 

Department of Labor issued those regulations in August of this year. Earlier this year, the Board 

voted unanimously to recommend approval of the Program—the Secure Choice Program.  
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The 2012 SB 1234 prohibited the Board from permitting enrollment in the program until 

enactment of a statute expressing legislative approval of program implementation. Such 

legislation occurred when, on September 29, 2016, Governor Brown signed into law The 

California Secure Choice Retirement Program, effective January 1, 2017.   

Year 2016 

The 2016 SB 1234 bill adds Section 100046 to the Government Code, to read: “The California 

Secure Choice Retirement Savings Program is approved by the Legislature and implemented as 

of January 1, 2017.”  

The California Secure Choice Retirement Savings Investment Board is charged with 

administering the Program. The 2016 SB 1234 requires employers to distribute enrollment 

materials to employees, who then may elect to participate in the program by acknowledging 

receipt of the information and enrolling. Upon enrollment, eligible employees would contribute a 

portion of their wages to an individual retirement account (an IRA) in the California Secure 

Choice Retirement Savings Program. Employees who do not otherwise have a workplace 

retirement plan and who do not opt out of the program will automatically contribute three 

percent of compensation to an IRA. Annual contributions are capped at $5,500 (adjusted for cost 

of living). 

The Implementation of SB 1234 

The Rules 

1. The Money 

How Is This Funded? The California taxpayers would loan the Secure Choice Program $134 

million in start-up funds. Thereafter, the employees who enroll in the Program fund it through 

administrative fees charged against their IRA account. Currently, employees participating in the 

program will contribute three percent of compensation; however, the Board has the authority to 

increase the savings rate to five percent of compensation. Recall that employees are required to 

opt out of the program. Given that there is no way to predict how many employees will actually 

participate, there is currently no way to predict funding beyond the initial start-up funds. SB 

1234 specifically provides that the State will not guarantee the fund. 

2. The Short-Term Consequences/Obligations 

Employer Administrative Fees: SB 1234 defines “employee” very broadly, allowing for only two 

exceptions—employees covered by the Railway Labor Act and those participating in a Taft-

Hartley pension trust fund (a multiemployer union pension and benefit fund). Thus, SB 1234 

covers short-term, temporary, on-call, part-time, seasonal, and other non-regular employees. The 

employer must enroll all these employees if they do not opt out, deduct from their wages, and 

forward the deductions on to the Secure Choice Program. Thus, there will certainly be some 

administrative cost to the employer. Note, however, that employer contributions to the program 

are not permitted, and the employer is not the “plan sponsor” of the program. 

Multi-State Employers: SB 1234 defines “employer” as an entity doing business in the state, 

whether for profit or not for profit. The law excludes the federal government and most public 
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entities (most of whom CalPERS covers). The term “employer” does not include any employer 

who provides a retirement savings program. Thus, employers doing business in multiple states 

who do not have pension programs must, at a minimum, participate in this program for its 

California employees. 

3. Are Any Employers Exempt? 

Yes: Employers that sponsor retirement plans for their employees are exempt from the program 

and will not be required to enroll employees, not even those employees who are not eligible for 

the employer’s plan. In addition, employers with fewer than five employees are also exempt 

from the program. 

4. How Soon Will This Happen? 

Implementation: Currently, the Board is targeting 2018 for implementation. This is an aggressive 

timeline, but the California State Treasurer’s Office is working with this implementation date in 

mind. Once the program starts, it will take as long as three years before employers are required 

to enroll employees. SB 1234 calls for companies with more than 100 employees to enroll 

employees within a year of the program’s launch. Smaller employers will have as much as two 

additional years, depending on their size, to sign up employees. Twenty-four months after 

enrollment opens, employers with 50 or more employees must enroll employees. Thirty-six 

months after enrollment opens, employers with five or more employees must enroll employees. 

What About the Employers? 

Currently, as written, the law does not permit employer contributions and imposes no employer 

liability. In fact, it is important that the employer’s role be ministerial in order to exempt the 

program from ERISA. Based on this regulatory framework, we do not expect employers to be 

required to contribute to the program. Currently: 

(a) Employers shall not have any liability for an employee’s decision to participate in, or opt 

out of, the California Secure Choice Retirement Savings Program, or for the investment 

decisions of employees whose assets are deposited in the program. 

(b) Employers shall not be a fiduciary, or considered to be a fiduciary…shall not bear 

responsibility for the administration, investment, or investment performance of the 

program…and shall not be liable with regard to investment returns, program design, and 

benefits paid to program participants. 

(c) An employer’s voluntary contribution…shall not in any way contradict the provisions of 

this section or change the employer’s relationship to the program or an employer’s obligations to 

employees. 

(d)  An employer shall not have civil liability, and no cause of action shall arise against an 

employer, for acting pursuant to the regulations prescribed by the board defining the roles and 

responsibilities of employers that have a payroll deposit retirement savings arrangement to allow 

employee participation in the program. 
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Employers must automatically enroll employees in the program who do not elect to opt out. If an 

employee does not select a contribution amount, three percent of compensation will be 

contributed to their Secure Choice account. The Board has the authority to change the default 

contribution from two percent of compensation to five percent.  

Employers will be allowed to make contributions to the accounts on behalf of their employees, 

but only if these contributions are permitted by the Internal Revenue Code and do not subject the 

Secure Choice Program to the Employee Retirement Income Security Act. Currently, however, 

employers are not permitted to make contributions because the regulatory framework does not 

permit it. 

Conclusion 

As can be expected, unions praised this measure as giving low-wage earners the reassurance of 

knowing that their retirements will have a modicum of comfort. However, in reality, Secure 

Choice is really nothing more than a state-administered IRA. Employees gain nothing from the 

Secure Choice program that they could not do for themselves by opening an IRA account.  

For now, employers need do nothing but watch from the sidelines—with trepidation—as the 

Program rolls out, and perhaps consider implementing their own retirement plans to avoid 

mandated participation in the state Secure Choice Program. 


