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Legal Update – April 2017 
 
 

Assistance Animals: Service Animals and Emotional Support Animals 

By Joel Goldman and Rachael Blucher, Hanson Bridgett 
 
Assistance animals are animals that work, provide assistance, or perform tasks for the benefit of a 
person with a disability, or animals that provide emotional support to alleviate one or more identified 
symptoms or effects of a person's disability. Assistance animals include service animals, defined by the 
Americans with Disabilities Act (ADA), and emotional support animals, included in the definition of 
assistance animals by the Fair Housing Act (FHA). The ADA regulations require that communities make 
reasonable accommodations for service animals, while the FHA requires that communities make 
reasonable accommodations for a larger class of assistance animals, including emotional support 
animals. Practically speaking, this means that Assisted Living communities must allow residents to have 
both service animals, narrowly defined under the ADA, and emotional support animals and other 
assistance animals, more broadly defined by the FHA.  
 
The FHA prohibits discrimination in the sale or rental of dwellings on the basis of race, color, sex, religion 
or national origin. This law applies to all housing in the United States and is enforced by the U.S. 
Department of Housing and Urban Development (HUD), whether or not the housing has been financed 
with federal funds or supported by loan guarantees. The ADA prohibits discrimination on the basis of 
physical or mental disability in "public accommodations operated by private entities."  
 
If a property is purely residential in character, such as a senior apartment building with no services, the 
property is required to comply with the FHA only, rather than the ADA.  However, if a community has 
elements that include both residential dwellings and service facilities or other areas that may be 
considered public accommodations—such as independent living with services, Assisted Living 
communities, or Continuing Care Retirement Communities—both the FHA and the ADA apply. 
Therefore, both the FHA and the ADA apply to most Assisted Living communities in California, and 
providers must comply with both the ADA and the FHA with respect to assistance animals. 
 
What Are Service Animals and Emotional Support Animals? 
 
The ADA defines a "service animal" as any dog that is individually trained to do work or perform tasks 
for an individual with a disability, including a physical, sensory, psychiatric, intellectual, or other mental 
disability. Service animals include guide dogs for the blind or deaf, signal dogs that alert persons with 
hearing impairments to sound, or a dog that is trained to remind someone with depression to take his or 
her medication. The ADA also requires that a place of public accommodation make reasonable 
accommodations for miniature horses that have been individually trained to do work or perform tasks 
for the benefit of the individual with a disability.  
 
An emotional support or comfort animal may be a dog, cat, or other animal whose presence provides 
emotional support that alleviates one or more identified symptoms or effects of a person's disability.  
 
What Reasonable Accommodations Must a Provider Make Under the ADA and FHA? 
 
A provider must make a reasonable accommodation to allow service animals under the ADA and 
assistance animals, including emotional support animals, under the FHA. A "no pet" policy does not 
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apply to service animals or emotional support animals, as these animals provide assistance and are not 
pets. Breed, size, and weight limitations may not be applied to a service animal and a provider may not 
limit the types of emotional support animals that are allowed in a community. 
 
What Fees May a Community Charge a Resident for an Assistance Animal? 
 
Federal law requires that a community waive any pet fee, since assistance animals are not pets. 
California law also protects those using guide dogs, signal dogs, or service dogs from pet fees (California 
Civil Code section 54.3). However, an Assisted Living community may seek money from the resident to 
repair any damage caused by the assistance animal to the community.  
 
Under What Circumstances May a Community Deny a Resident's Request for Accommodation or Place 
Conditions on the Assistance Animals' Use of the Property? 
 
A community may deny or place conditions on a resident’s request for use of a service animal if: (1) The 
animal is out of control and the resident does not take effective action to control it; (2) The animal is not 
housebroken; or (3) The animal poses a direct threat to the health or safety of others that cannot be 
eliminated or reduced to an acceptable level by a reasonable modification to other policies, practices, 
and procedures.   
 
A community may deny a request for other assistance animals, including emotional support animals, if: 
(1) The animal in question poses a direct threat to the health or safety of others that cannot be reduced 
or eliminated by another reasonable accommodation, or (2) The animal in question would cause 
substantial physical damage to the property of others that cannot be reduced or eliminated by another 
reasonable accommodation. 
 
However, the community must make such a determination based on an individualized assessment of the 
specific assistance animal’s actual conduct—not on fears, stereotypes, or generalizations. A community 
should update its determination of whether the assistance animal may remain in the community based 
on the individualized assessment of the assistance animal's conduct and the resident's ability to care for 
the animal when there is cause to do so, including when the resident requires a higher level of care or 
when a resident's condition changes.  
 
What Proof May a Community Require to Establish that a Resident Has an Assistance Animal? 
 
The information that a community may request from the resident to establish the legitimacy of a an 
assistance animal differs depending upon whether the assistance animal is a service animal or an 
emotional support animal. If a resident requests an accommodation for a service animal, and if the 
resident's disability is obvious or known, and if the need for a service animal is also apparent, a 
community may not request any additional information about the disability or the need for the 
accommodation from the resident. For example, if the resident or prospective resident is blind, the 
disability is obvious and the task performed by the service animal is obvious.  
 
When it is not obvious what the service animal provides for the resident, only limited inquiries are 
allowed. The community may ask (1) Is the service animal required because of a disability, and (2) What 
work or tasks has the dog been trained to perform. The community cannot ask about the person's 
disability, require specific medical documentation, require a special identification card or training 
documentation for the dog, or ask that the dog demonstrate its ability to perform the work or tasks. 
 



 
13088046.2  

However, if a resident requests that a community accommodate an emotional assistance animal, the 
community may request that the resident provide documentation from a physician, psychiatrist, social 
worker, or other mental health professional, verifying that the resident has a disability and that the 
animal provides emotional support for one or more symptoms of the resident's disability.   
 
If a community is unsure whether the animal is a service animal or an emotional support animal, the 
community should apply the service animal test first. 
 
Who Is Responsible for the Care of the Assistance Animal? 
 
The resident is responsible for the care and supervision of all assistance animals, which includes 
toileting, feeding, grooming, and veterinary care. A community is not obligated to supervise or 
otherwise care for a resident's assistance animal. 
 
May Assistance Animals Be Restricted to Certain Areas of the Community? 
 
A service animal must be permitted to accompany the resident with a disability to all areas of 
the community where residents are normally allowed to go, including the dining room and other 
common areas. 
 
However, because the FHA does not apply to places of public accommodation, assistance animals that 
do not meet the standards of service animals, including emotional support animals, may theoretically be 
prevented from entering areas of public accommodation, such as the lobby and dining room. Of course, 
the animal must be allowed in the resident's room. While there is no California case law confirming this 
approach, it is consistent with how the FHA has been interpreted. However, it is conceivable that a 
resident with an emotional support animal could argue that the animal should be permitted in the 
dining room. Such requests should be considered on a case-by-case basis in close consultation with your 
attorney.  
 
 
 
 
 


