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Legal Update - October 2017 
 

 
Assisting with Medical Marijuana: What’s Your Policy? 

by  Tomek J. Koszylko, Hanson Bridgett, LLP 
 
In recent years, medical marijuana has gained greater public acceptance as a legitimate 
alternative treatment for various health conditions. More than half of the states in the U.S. have 
passed laws legalizing medical marijuana, and a handful of those, including California, have 
legalized recreational marijuana use as well. Studies have shown that marijuana can be 
effective for treating pain, nausea, seizures, and Alzheimer’s-related agitation, among other 
conditions.  
  
What does this mean for senior care providers in California? Increasingly, residents and family 
members are asking providers about their medical marijuana policies. Providers should 
proactively implement marijuana policies or update their existing policies to address residents' 
concerns and keep pace with current trends. Below are some of the questions providers have 
asked us in connection with developing marijuana policies at their communities. 
 
What is the legal status of marijuana use in California? 
 
Marijuana exists in a unique legal gray zone. Under California law, both medical and 
recreational use of marijuana is legal. At the same time, under federal law, marijuana and its 
derivatives are categorized as illegal drugs with no accepted medical use.1 Generally, federal 
law overrides any conflicting state laws, so technically, federal law will govern the legality of 
marijuana. However, in 2011, the federal government adopted a policy to not prosecute 
individuals and businesses that were operating in compliance with state marijuana laws. It is not 
clear if the current administration will continue this approach, but to date, there has been no 
formal change of the federal policy and no noticeable increase in federal marijuana enforcement 
actions.   
 
Are there conditions under which a provider has to prohibit marijuana? 
 
Providers that participate in federal programs such as Medicare, Medicaid, and HUD cannot 
have policies permitting marijuana use. Similarly, Assisted Living providers who participate in 
the Medi-Cal Assisted Living Waiver Program must also follow the federal guidelines prohibiting 
marijuana use. In most other cases, however, providers will have broad discretion to allow or 
prohibit medical marijuana at their communities.   
 
Can we ban all forms of marijuana at our community?  
 
Generally, yes. Since marijuana is still illegal under federal law, providers that do not wish to 
allow medical or recreational marijuana use in their communities are not required to do so.   
 
However, providers may want think twice about implementing an absolute prohibition on 
marijuana, since this might simply force the behavior underground. A provider that is not aware 
that a resident is using medical marijuana may have a blind spot in the resident's care plan 

                                                
1 This does not include Marinol and similar pharmaceuticals, which FDA-approved drugs containing synthetically 
derived THC. 
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regarding side effects of marijuana, such as loss of balance, impaired judgment, and delayed 
reaction time, all of which can increase the risk of accidental falls and other injuries.  
 
If we allow it, can we limit the types of medical marijuana permitted on at the community? 
 
Yes, you can restrict the forms of medical marijuana residents can use at your community. For 
example, in light of a community’s no-smoking policies, you may choose to limit medical 
marijuana to edible products and topical preparations only. You may also consider allowing 
residents to use vaporizer-based medical marijuana products, since vaporizers do not burn the 
product and produce little lingering odor.  
 
Can we allow residents to smoke medical marijuana in designated smoking areas? 
 
Maybe, but this question is a bit more complicated. Residents who smoke cigarettes in a 
designated smoking area may not want to be in the presence of marijuana smoke, and they 
may feel that their own rights are being violated if they have to share their smoking space with 
medical marijuana users. Additionally, California law prohibits individuals from smoking 
marijuana in a “public place.” The term “public place” is not defined in the law, but from a 
practical point of view, a provider might want to set up a separate, secluded medical marijuana 
smoking area that does not impose on other residents.   
 
Can a provider centrally store medical marijuana for residents? 
 
Yes, under certain conditions. DSS has advised that it considers medical marijuana to be a 
medication, not an illegal drug, and licensed providers can receive, store, and document 
medical marijuana in the same manner as other medications. The DSS Evaluator Manual states 
that medical marijuana should be treated as a PRN medication, and also notes that “because of 
existing medical and legal issues relating to medical marijuana dosages, assistance with the 
self-administration of medical marijuana may be provided only to residents who are able to 
determine and communicate their own personal needs for the medication.” However, because 
medical marijuana packaging does not satisfy the medication labeling requirement in the RCFE 
regulations, providers are well-advised to contact DSS to determine if a waiver from the labeling 
requirement is appropriate. Finally, as with all medications, security, storing and tracking of 
medical marijuana must be of highest importance..   
 
Are there alternatives to centrally storing medical marijuana?   
 
Yes; a provider can allow residents who are able to manage their own medications to keep 
medical marijuana in a lockbox in their unit. For residents who are unable to manage their own 
medications, a provider can implement policies that permit a designated outside caregiver to 
come to assist the resident with the medicinal marijuana. The caregiver would either need to 
bring the drug to the community each time, or store the drug in the resident’s apartment in a 
manner where the resident could not access it.  
 
Can we prohibit marijuana use by employees?   
 
Yes. Employers are free to implement a drug-free workplace policy that prohibits the use of 
drugs, including marijuana, by on-duty employees. The California Supreme Court has previously 
held that employers are not required to accommodate medical marijuana use by employees,2 

                                                
2 Ross v. RagingWire Telecommunications, Inc. (2008) 42 Cal.4th 920. 
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and a federal court in California more recently concluded that medical marijuana use is not 
protected by the Americans With Disabilities Act.3   
   
What is the difference between recreational and medical marijuana laws? If we allow 
medical, do we have to also allow recreational marijuana use? 
 
Some clients have asked whether the legalizing of recreational marijuana will “undo” the 
medical marijuana laws already in place. This is not the case; the medical and recreational 
marijuana statutes are separate laws with different objectives. The recreational marijuana law 
decriminalizes the adult use of marijuana, but it does not confer any special rights on 
recreational users. In contrast, the medical marijuana law give special rights of access to 
individuals with certain serious illnesses. Therefore, a provider may choose to allow medical 
marijuana while prohibiting recreational marijuana use by residents.   
 
Concluding Thoughts 
 
If you have not been asked by current or prospective residents about your community’s 
marijuana policies, it is only a matter of time before you will. Providers should consider 
implementing a written marijuana policy sooner rather than later, so that staff are prepared to 
address questions when they arise. Regardless of whether you intend to allow marijuana, 
prohibit it, or permit it under certain conditions, it is important to have a written policy in place 
that clarifies your organization’s position and allows staff to provide thoughtful and consistent 
responses to residents’ requests.  

                                                
3 James v. City of Costa Mesa, 700 F.3d 394 (9th Cir. 2012). 


