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The relationship between a residential care facility for the elderly (RCFE) and a home health or 
home care agency is an important one but carries risk if not managed appropriately.. Although 
working with these agencies, as well as individual caregivers, is a valuable tool to enable 
residents to remain in the community while still providing for the residents' needs, RCFEs must 
be mindful to comply with all applicable regulations and avoid unnecessary liability exposure, in 
order to provide for quality care for residents.  
 
The two most common situations in which an RCFE encounters a home health agency or home 
care agency are: (1) when a home health agency is engaged to address a need for a resident 
that its staff cannot provide; or (2) when the resident directly hires a home care organization or 
individual private duty aide to provide services over and above the services that the RCFE 
provides. The two situations implicate different regulations and potential areas of risk.  
 

1. Using a home health agency to provide care that the RCFE cannot provide. 
 
RCFE regulations state that residents with restricted conditions may only remain in an RCFE if 
the RCFE ensures that staff who participate in meeting the resident's specialized care needs 
complete training provided by a licensed professional sufficient to meet those needs. (22 C.C.R. 
§ 87613(a)(2).) The most common example of this is when a home health agency is engaged to 
provide care for a resident with a stage 1 or stage 2 pressure sore (dermal ulcer). The 
regulations require that if a resident is retained with a stage 1 or 2 pressure sore, the care must 
be performed by or under the supervision of an appropriately skilled professional. (22 C.C.R. § 
87631(a)(1).) An appropriately skilled professional means an individual that has training and is 
licensed to perform the necessary medical procedures prescribed by a physician, such as a 
Registered Nurse (RN), Licensed Vocational Nurse (LVN), Physical Therapist (PT), 
Occupational Therapist (OT) and Respiratory Therapist (RT).  
 
Home health services are typically ordered by the resident's physician, engaged directly by the 
resident, and paid for through the resident's insurance (whether Medicare or otherwise). 
However, the RCFE remains responsible for the resident's overall care. As such, it is critical that 
the RCFE remain up-to-date on the condition of the resident and the treatment that is being 
provided. The licensee must document any significant occurrences that result in changes in the 
resident's physical, mental, and/or functional capabilities and immediately report these changes 
to the resident’s physician and authorized representative. (22 C.C.R. § 87613(c).) Therefore, the 
RCFE should require that every time the home health agency provides treatment to the 
resident, it completes a form or prepares a note to the RCFE that describes the pressure sore, 
its current stage, the care that was performed, and the follow-up care provided. Too often, home 
health agencies fail to report to the RCFE when the wound progresses to a Stage 3 and the 
RCFE is cited for retaining a resident with a prohibited condition.  
 
In addition, staff at the community may not assist with wound care unless they are properly 
supervised. Section 87631(a) requires that the care be provided by or under the supervision of 
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an appropriately skilled professional. "Supervision" means to oversee or direct the work of an 
individual or subordinate but does not necessarily require the immediate presence of the 
supervisor. (22 C.C.R. § 87101(s).) Therefore, the home health agency staff may direct 
caregivers to provide care for stage 1 and 2 pressure sores (dermal ulcers) if they have trained 
the caregiver on a specific task and are supervising the caregiver. The home health agency staff 
may not need to be present for the caregiver to provide that care, but it must be clear that they 
trained, directed, and generally oversaw that care. (Note, however, that the department has 
recently indicated that it is looking into this issue. At least one senior DSS representative has 
stated that an RCFE may only perform "basic first aid" and may not be trained by home health 
to provide any regular wound care. This position, however, is squarely at odds with the plain 
wording of the regulations in question.) 
 
Finally, the RCFE training requirements for caregivers only apply to "direct-care staff," meaning 
the licensee or employees of the licensee. (Cal. Health & Safety Code § 1569.625; 22 C.C.R. § 
87101(d)(7).) Therefore, CNAs, LVNs, and RNs engaged by a home health agency (not 
employed by the RCFE) are not required to undergo the RCFE training required by Health & 
Safety Code § 1569.625(d). (However, where the community is hiring temporary staff directly to 
fill in for its caregivers, those staff must meet the RCFE training requirements.) 
 

2. Residents engaging a privately paid personal assistant, either directly or through a home 
care agency, to provide additional care.  

 
Residents or their family members may also engage the services of private duty aides either 
directly or through home care agencies. Although the resident is engaging the private duty aide 
directly, it is important to have a comprehensive policy pertaining to outside caregivers so that 
your residents and the persons they hire have a clear understanding of your community's rules 
and regulations. The policy should state that the RCFE has the authority to exclude private duty 
aides from the community for violating rules and regulations. Having an effective policy in place 
can help to diffuse any disputes that may arise and encourage positive working relationships. 
 
RCFEs must also ensure that they continue to provide basic services to the resident. The 
department has taken the position that an RCFE cannot delegate its duty to provide basic 
services to contracted providers. (Evaluator Manual, section 87411, p. 80.) Basic services are 
defined as safe and healthful living accommodations and services, regular observation of the 
resident's physical and mental condition, three meals per day plus snacks, personal assistance 
with ADLs, medication management, social and recreational activities, transportation, 
housekeeping, and maintenance. (22 C.C.R. § 87464(f).) This is seemingly contradicted by 
Health and Safety Code § 1569.17(b)(1)(C), but until the department changes its policies with 
respect to this issue, you could be subject to a citation for permitting a private duty aide to 
provide basic services.  
 
Finally, while an RCFE will generally not be held responsible for the negligence of a home 
health agency or home health provider, if the RCFE knew or should have known about the 
negligent conduct, and ignored or did not address the issue, it may be contributorily negligent. 
As such, an RCFE must continue to monitor both the home health and home care agencies to 
ensure they are not providing negligent care.   
 

3. Background check requirements for home care, home health, and private duty aides. 
 
Any person who provides client assistance in dressing, grooming, bathing, or personal hygiene, 
unless a certified nurse assistant or certified home health aide, must obtain criminal record 
clearance before his or her initial presence in the RCFE. (Health & Saf. Code § 
1569.17(b)(1)(C).) If the caregiver is a certified nurse assistant or certified home health aide, the 
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licensee must keep copy of the person’s current license or certification on file. (Health & Saf. 
Code § 1569.17(b)(1)(C).) (Note that this exception does not apply to home care aides or to 
CNAs who are employed or retained by the RCFE.) As part of the background check process, 
the individual must also be associated with the RCFE. The department's Criminal Record 
Statement form requires that the individual provide the name of the RCFE that the individual 
would like to be associated with for the criminal record clearance. If that individual has received 
criminal record clearance from the department while working at another community care facility, 
then the licensee must request a transfer of the criminal record clearance to its own RCFE 
before allowing that individual to work. (22 C.C.R. § 87355(e)(2).) If that individual has a criminal 
record exemption, rather than a criminal record clearance, prior approval of the transfer request 
is required. (22 C.C.R. § 87355(e)(3).)  
 
Although there are exemptions in the criminal background statute requiring criminal background 
checks, most of them do not apply to private duty aides. First, there is an exemption for “a 
spouse, significant other, relative, or close friend of a client” if the individual “is visiting the client 
and provides direct care and supervision to that client only.” (Health & Saf. Code § 
1569.17(b)(2)(A).) This exemption does not apply to private duty aides because the aide is 
acting in the capacity of a paid employee rather than as a friend or relative.  
 
Second, there is an exemption for a "third party contractor retained by the facility if the 
contractor is not left alone with clients" but this does not apply when the contractor is engaged 
by the resident. (Health & Saf. Code § 1569.17(b)(2)(C).) Further, the contractor will be left 
alone with clients.  
 
Third, there is an exemption for “a third-party contractor or other professional retained by a 
client and at the facility at the request or by permission of that client.” (Health & Saf. Code § 
1569.17(b)(2)(D).) This exemption does not apply to private duty aides, but instead addresses 
persons such as the resident’s accountant, attorney, or social worker. (See Evaluator Manual, 
section 87411, p. 81.) 
 
Fourth, there is an exemption for licensed or certified medical professionals. (Health & Saf. 
Code § 1569.17(b)(2)(E).) Thus, a private duty aide who is also a licensed medical professional 
is exempt.  
 
The final exemption that may be applicable is the exemption for employees of licensed home 
health agencies and members of licensed hospice interdisciplinary teams who have contact with 
a resident of an RCFE at the request of the resident or resident's legal decision-maker. Such 
individuals are exempt from fingerprint and criminal background check requirements imposed by 
Community Care Licensing. (Health & Saf. Code § 1569.17(b)(2)(E).) However, this is only for 
home health or hospice providers retained directly by the resident. It does not apply to home 
care agencies.  
 
If the resident or the resident's family wants to engage a private duty aide through a home care 
agency, there are other considerations. The Home Care Services Consumer Protection Act, 
effective January 2016, requires home care organizations to be licensed and creates a public 
online registry for home care aides who have been background-checked. But an independent 
home care aide, not affiliated with a home care organization, is not required to be on the 
registry. Therefore, the RCFE should have a policy that requires all home care aides be 
registered consistent with the Home Care Services Consumer Protection Act or otherwise 
obtain a criminal record clearance. The RCFE must also associate those private duty aides with 
the community through the criminal record clearance transfer process.  
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Finally, the law provides that a licensee may require a background check on any individual who 
falls under an exemption as long as that individual has client contact. (Health & Saf. Code § 
1569.17(b)(2)(I).) Therefore, many providers implement policies that require all private 
caregivers, whether exempt from the criminal record clearance requirements or not, to obtain 
criminal record clearances. In some cases, providers engage the services of a third-party 
company to provide those criminal record clearances. However, if the RCFE is requiring a 
background check for home health aides or certified nursing assistants from a third party 
provider, the department has taken the position that an RCFE cannot require that those 
individuals (or their employers) pay for the check from a third-party provider unless it is explicitly 
set forth in the admission agreement. The department's position appears to rely on the fact that 
there is no requirement under the law that those individuals obtain background checks, so there 
is no basis for the RCFE to require that they pay for those background checks. However, this is 
an unsettled issue. 
 
 
 


