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Highlights of 2018 Employment Laws and Cases –  
What CALA Members Need to Know 

Diane Marie O'Malley, Esq., Hanson Bridgett LLP 

Governor Brown signed into law a number of bills and California courts decided some cases that 

significantly impact CALA members. Unless otherwise indicated, each new law takes effect 

January 1, 2019. These developments can be broken down into the following categories: 

1. Harassment & Discrimination  

2. Wage & Hour – Laws and Cases 

3. Workplace Accommodation & Paid Family Leave 

 

1. Harassment & Discrimination 

Sexual Harassment Prevention Training for Non-Supervisory Employees (SB 1343): By the 

end of 2019, CALA members with five or more employees (including seasonal and temporary 

employees) must provide sexual harassment prevention training to all non-supervisory 

employees. Thus, in addition to the two hours of training required for supervisory employees, 

non-supervisory employees must receive at least one hour of training. SB 1343 also requires the 

Department of Fair Employment and Housing to develop online training courses that CALA 

members can use to satisfy these requirements. (See Gov't Code §§ 12950 and 12950.1.) 

Sexual Harassment Omnibus Bill (SB 1300): SB 1300 significantly amended the Fair 

Employment and Housing Act (FEHA), especially as it relates to sexual harassment. The 

Legislature made several declarations regarding the application of harassment laws: 

(1) Actionable harassment need only make it more difficult to do the job. Harassment creates 

a hostile environment when it "disrupt[s] the victim's emotional tranquility in the 

workplace, affect[s] the victim's ability to perform the job as usual, or otherwise 

interfere[s] with and undermine[s] the victim's personal sense of well-being." 

(2) A single incident of harassment is sufficient to create a triable issue regarding the 

existence of a hostile work environment if the harassing conduct has unreasonably 

interfered with an employee's performance or created an intimidating, hostile, or 

offensive working environment. 

(3) The existence of a hostile work environment is based on the totality of circumstances and 

a single discriminatory remark may be relevant evidence of discrimination. 

(4) The legal standard for harassment should not vary by type of workplace. "[C]ourts 

should only consider the nature of the workplace when engaging in or witnessing prurient 

conduct and commentary is integral to the performance of the job duties." 

(5) Harassment cases are rarely appropriate for summary judgment. 

In addition to these legislative declarations, SB 1300 also makes substantive amendments: 
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(a) CALA members may not require employees to sign, in exchange for a raise or bonus, or 

as a condition of employment: (1) a release of FEHA claims or (2) documents prohibiting 

disclosure of unlawful acts in the workplace, including non-disparagement agreements. 

This provision does not apply to negotiated settlement agreements. 

(b) Prevailing defendants will not be awarded attorney’s fees and costs in FEHA litigation, 

unless the court finds the action was frivolous, unreasonable, or groundless when brought 

or that the plaintiff continued to litigate after it clearly became so. 

(c) CALA members may (but are not required to) provide "bystander intervention training" 

to employees, which includes information and practical guidance on how to recognize 

potentially problematic behaviors and to motivate bystanders to take action when they 

observe problematic behaviors. (See Gov't Code §§ 12940, 12965, 12923, 12950.2, and 

12964.5.) 

Restrictions on Confidential Sexual Harassment Settlement Agreements (SB 820): 

Settlement agreements may not include provisions that prevent disclosure of factual information 

related to a claim of sexual assault, sexual harassment, sex discrimination, or retaliation, which is 

filed in a civil or administrative action. The agreement may preclude disclosure of the amount 

paid in settlement. SB 820 also allows claimants' identities, and facts that could reveal their 

identities, to be protected if the claimant requests anonymity, except if a government agency or 

public official is a party to the settlement agreement. (See Code of Civ. Proc. § 1001.) 

Ban on Waivers of Right to Testify About Alleged Sexual Harassment or Criminal Conduct 

(AB 3109): Any contract or settlement agreement provision that waives a party’s right to testify 

in an administrative, legislative, or judicial proceeding concerning alleged criminal conduct or 

sexual harassment is unenforceable. (See Civ. Code §1670.11.) 

Expanded Liability for Sexual Harassment in Business, Service or Professional 

Relationships (SB 224): "Investors, elected officials, lobbyists, directors and producers” have 

been added to the list of persons who may be held personally liable for sexual harassment in 

“business, service or professional” relationships. (See Civ. Code § 51.9; Gov't Code §§ 12930, 

12948.) 

 

2. Wage & Hour – Laws and Cases 

Employer Must Pay for Requested Copies Of Pay Statements (SB 1252): SB 1252 provides 

that employees have the "right to receive" a copy of their wage statements upon request. CALA 

members may not require employees to make or pay for copies of their payroll records 

themselves. (See Lab. Code § 226.) 

Court of Appeal Sanctions The Use of "Rounding" For Meal Periods. The California Court 

of Appeals, Fourth Appellate District ruled in Donohue v. AMN Services, LLC (Filed 11/21/18; 

Certified for Publication on 12/10/18) that an employer could apply "rounding" to meal breaks. 

The case was brought as a class action on behalf of nurse recruiters for a health care services and 

staffing company. The employer's time keeping system "rounded recruiters' punch times—both 

punch in and punch out—to the nearest 10-minute increment. To establish the proper hourly 

compensation, AMN would convert each 10-minute increment to a decimal (to the nearest 

hundredth of a minute), total the number of hours (to the nearest hundredth of a minute), and 

multiply the total hours by the recruiter's hourly rate." (Op. at p. 3) 

The Court emphatically stated that there is nothing in California law that prevents the use of 

rounding, assuming that the "rounding" policy is neutral. It found: 
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We reject Donohue's suggestion that the court blindly apply section 512, 

subdivision (a), and title 8, section 11040, subdivision 11(A), without 

consideration of rounding—a wage and hour procedure that has been accepted in 

California since at least 2012 (See's Candy I, supra, 210 Cal.App.4th at p. 907) 

and cited approvingly by our Supreme Court as recently as earlier this year 

(Troester, supra, 5 Cal.5th at pp. 846-847). (Op. at p. 31) 

In this particular instance, the employer's rounding system provided the following with respect to 

meal periods: 

whenever a recruiter’s rounded punch times resulted in a noncompliant meal 

period time (i.e., either a meal period of less than 30 minutes or no opportunity for 

a meal period before the beginning of the sixth hour of work), a drop-down menu 

appeared on the employee’s computer screen beneath the punch times for the date 

in question. Before the recruiter could electronically submit the time, the recruiter 

was required to select one of the following options: (1) the recruiter was provided 

the opportunity to take a compliant meal period (i.e., a 30-minute break before the 

end of the fifth hour of work), “but chose not to”; (2) the recruiter was provided 

the opportunity to take a compliant meal period, “but chose to take a shorter/later 

break”; or (3) the recruiter was not provided an opportunity to take a compliant 

meal period. If the recruiter checked the third option, the employer automatically 

paid the required meal period premium. (Op. at pp. 29-30) 

The Court found, as a factual matter, that: 

Donohue contends that a rounding policy should never be applied to meal periods 

because to do so "would quickly eviscerate employee[s'] statutory right to full 30 

minute meal periods," especially in the context of rounding to the nearest quarter 

hour. However, Donohue's hypothetical is insufficient to rebut—i.e., to raise a 

triable issue of fact regarding—the evidence AMN submitted in support of its 

motion. This evidence indicates that, over time, AMN did not fail to properly 

compensate the recruiters, as a class, for all the time they worked based on the 

rounding policy in effect. (Op. at pp. 31-32) 

The Court granted summary judgment to the employer. This case would seem to solve some 

problems with short or late lunches, assuming that CALA members carefully implement a 

neutral rounding policy and periodically audit the results to assure that, over time, employees are 

properly compensated. 

California Supreme Court Rejects Federal de minimis Defense. In Troester v. Starbucks 

Corporation, 5 Cal.5th 829 (July 26, 2018), modified, (August 29, 2018), the Court ruled in an 

employee time-keeping case that the employer must pay the employee for end-of-day tasks and 

rejected the employer’s argument that the tasks were not compensable under the federal de 

minimus rule (a rule that allows employers to ignore slight increments of time). In an amended 

opinion, the Court clarified: 

✓ “We hold that the relevant California statutes and wage order have not incorporated the 

de minimis doctrine found in the FLSA.  

✓ We further conclude that although California has a de minimis rule that is a background 

principle of state law, the rule is not applicable to the regularly reoccurring activities that 

are principally at issue here. The relevant statutes and wage order do not allow employers 

to require employees to routinely work for minutes off the clock without compensation.  



 4  

✓ We leave open whether there are wage claims involving employee activities that are so 

irregular or brief in duration that employers may not be reasonably required to 

compensate employees for the time spent on them.” 

Calculation of Flat Sum Bonuses. Alvarado v. Dart Container Corp. of California, 4 Cal.5th 

542 (April 25, 2018): California Supreme Court decides that, when an employee receives a flat 

sum bonus, the employer must divide the total amount of compensation by the number of regular 

hours worked—excluding overtime hours. 

 

3. Workplace Accommodation & Paid Family Leave 

Expanded Obligations for Lactation Accommodation (AB 1976): CALA members must 

provide a space other than a bathroom and "in close proximity to the employee's work area," to 

express breast milk. AB 1976 authorizes a temporary lactation location if certain conditions are 

met and provides a narrow hardship exemption. (See Lab. Code § 1031.) 

Expanded State-Paid Family Leave Benefits for Military Families (SB 1123): Beginning 

January 1, 2021, eligible employees are entitled to state-paid family leave benefits for time off to 

attend to a "qualifying exigency" related to the covered active duty of the employee's spouse, 

domestic partner, parent, or child in the armed forces. (See Unemp. Ins. Code §§ 3301, 3302.1, 

3302.2, 3303, 3303.1. 3307.) 

 

For an in-depth analysis of how each law or case might affect their organizations, CALA 

members should consult their labor counsel. 

 

 


