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On November 19, 2020, the Occupational Safety and Health Standards Board  (“Board”) of the 

California Division of Occupational Safety and Health (Cal/OSHA) considered and passed a 21-

page emergency regulation regarding the spread of COVID-19 in workplaces. The emergency 

COVID-19 regulation adds administrative and financial obligations to already overburdened 

employers.  

Fortunately, the regulation does exempt from its more onerous provisions residential care 

facilities for the elderly, skilled nursing facilities, long term care facilities, and other employers 

that the  Cal/OSHA Aerosolized Transmissible Disease (ATD) standard already covers.1  

The regulation is the idea of the Worksafe Inc. and the Labor and Employment Committee of the 

National Lawyers Guild. On May 20, 2020, the Committee submitted Petition File No. 583 to the 

Standards Board requesting that it amend Title 8 CCR to address COVID-19 safety standards. 

Committee expressed the purpose of the Emergency Regulation as follows: 

“On behalf of all workers not currently protected by the Aerosolized 

Transmissible Disease (ATD) standard, 8 CCR 5199, and in consultation with 

labor and community organizations throughout California, this petition for two 

standards is submitted by the Labor & Employment Committee of National 

Lawyers Guild and Worksafe. We are seeking regulatory protection for those 

currently working as “essential” workers; those who are working although not 

deemed essential workers; those working because they must work to support their 

families; those working because if they refuse unsafe work they will suffer 

retaliation – permanently lose their jobs and may not be eligible for 

unemployment insurance; and those who will fearfully be returning to work as the 

economy opens up.” 

As a result of that purpose, the new regulation creates two new areas of regulation. The first is a 

temporary emergency standard that provides pay, right to reinstatement and safety protections to 

employees who may have exposure to COVID-19 and who are not protected by the Aerosol 

Transmissible Diseases standards (Sections 5199 and 5199.1). The second standard is for 

protecting workers in employer provided housing and employer provided transportation.   

 
1 While not specifically listed in Title 8 §5199, we previously reached out to Cal/OSHA and it 

confirmed that the ATD standard covers RCFE's. 
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Given that CALA members are exempt from most of the regulation, we will focus only on the 

two sections of the regulation that do apply to CALA members and will revisit the ATD standard 

to assure that CALA members are aware of and are in compliance with that standard. 

A. Summary of the Applicable Portions of the Regulation 

The regulation provides new standards for COVID-19 prevention in employer-provided housing 

and transportation to and from work (§§3205.3 and 3205.4).  These two sections probably have 

little, if any, application to CALA members. 

1. First, new §3205.3 provides for protection to employees who use employer 

providing housing of any kind including screening, testing, isolation of COVID-19, cleaning and 

disinfecting of the housing unit, face coverings, physical distancing by assuring that the units are 

a sufficient size and layout to permit at least six feel of physical distancing between residents, 

and assignment of units. Bunk beds are specifically excluded.  

The regulation exempts housing provided for purposes of emergency response. 

2. With respect to employer transportation, new §3205.4 provides for protection to 

employees who use employer provided transportation to and from work such as ride-share vans, 

car-pools, shuttle vehicles, etc. The new regulation provides requirements regarding social 

distancing, cleaning, screening, assignment of transportation, such as prioritizing residential in 

the same housing unit to be transported in the same vehicle. Similar to the housing section, the 

employer provided transportation also does not apply to transportation for emergency response 

purposes.  

The regulation can be found here for more specification information about these two sections: 

https://www.dir.ca.gov/oshsb/documents/COVID-19-Prevention-Emergency-txtbrdconsider.pdf 

B. The Aerosol Transmissible Diseases Standard in §5199  

As noted, the new regulation does not apply to employees who are already protected by the ATD 

standard. Skilled nursing facilities, long term care and residential care facilities for the elderly 

employees are included in Cal/OSHA's ATD standard. What is that standard and why is it 

applicable to RCFE's? 

§5199  of Cal/OSHA provides that an Aerosol transmissible disease (ATD) or aerosol 

transmissible pathogen (ATP) is a disease or pathogen for which droplet or airborne precautions 

are required. https://www.dir.ca.gov/title8/5199.html. 

Previous to COVID-19, the ATD requirements applied to certain diseases, such as influenza and 

tuberculosis.  A full list of covered conditions exists in Appendix A to the §5199. In May of this 

year, Cal/OSHA added COVID-19 to that list. https://www.dir.ca.gov/dosh/coronavirus/general-

industry.html and the Centers for Disease Control updated its guidelines recently to state that 

COVID-19 can be airborne. The purpose of the ATD standard is to prevent the transmission of 

an ATD and ATP to employees. 

https://www.dir.ca.gov/oshsb/documents/COVID-19-Prevention-Emergency-txtbrdconsider.pdf
https://www.dir.ca.gov/title8/5199.html
https://www.dir.ca.gov/dosh/coronavirus/general-industry.html
https://www.dir.ca.gov/dosh/coronavirus/general-industry.html
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Entities listed as under the scope of the ATD standard are those entities whose employees come 

in contact with persons with an ATD or ATP.  Until the COVID-19 pandemic, RCFE's were, for 

the most part, covered as a "referring employer" under the ATD standard. A referring employer 

"operates a facility, service, or operation in which there is occupational exposure and which 

refers AirID cases and suspected cases to other facilities."  Thus, if a resident became ill or 

exposed to an ATD or ATP, the facility would refer out that resident for treatment. 

Referring employers have limited obligations under §5199 (c)(A) such as establishing a written 

infection control procedure, adopting procedures for screening and referral of cases, 

identification of job categories in which employees have occupational exposure to ATDs. Thus, 

even prior to COVID-19, CALA members should have had these protocols in place. 

As a result of COVID-19, however, RCFE's may not be only "referring employers" but also have 

living in the community residents who are "a case or suspected case of a reportable ATD" and 

thus they are simply employers (not just referring employers) subject to the more rigorous 

requirements of creating and maintaining an ATD Exposure Control Plan, putting in place 

engineering and work practice controls and personal protective equipment, training and record 

keeping. See   §5199 (d)-(j).   

In light of COVID-19, many CALA members are adhering to most of these requirements in any 

event, but should speak with their counsel to assure that they are meeting all the ATD regulatory 

requirements given that Cal/OSHA has already cited employers for being in violation of the 

ATD standard with respect to how they are handling COVID-19.   

Recently, Cal/OSHA cited Kaiser Foundation Hospitals for, among other infractions, not 

"providing aerosol transmissible pathogen training to staff with occupational exposure 

possibility." https://www.dir.ca.gov/dosh/COVID19citations.html. Cal/OSHA proposes an 

overall $39,685.00 fine and the citation lists a general violation of  Title 8 Section §5199(d)(1) 

noting that "Prior to and during the course of inspection, including but not limited to May 14, 

2020, the employer failed to effectively implement its specific control measures in its aerosol 

transmissible disease exposure plan, in that the employer did not provide adequate disinfecting 

supplies applicable to its cleaning and decontamination procedures for staff exposed to SARS-

CoV-2 (the virus causing COVID-19)." 

Cal/OSHA also cited Kaiser with a serious violation of Title 8 §5199(g)(4) because "Prior to and 

during the course of inspection, the employer failed to provide, and to ensure that employees 

used, a respirator selected in accordance with subsection (g)(3) and Section 5144 when 

employees were present during the performance of procedures or services for a suspected or 

known case of a person infected with SARs-CoV-2, and/or working in an area with a suspected 

or known case of a person infected with SARs-CoV-2, the novel pathogen which causes 

COVID-19."  

A current list of Cal/OSHA citations for COVID-19 related violations can be found here: 

https://www.dir.ca.gov/dosh/COVID19citations.html 

C. When Will the Regulation Take Effect? 

https://www.dir.ca.gov/dosh/COVID19citations.html
https://www.dir.ca.gov/dosh/COVID19citations.html
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The Board sent the final draft regulation to the Office of Administrative Law (OAL) where it 

will remain under review for the next 10 days. According to Cal/OSHA's press release. The 

emergency standards will be in effect immediately if approved by the Office of Administrative 

Law in the next 10 calendar days.  

D. Conclusion 

CALA members should contact their counsel now regarding these regulations to assure that their 

employees are covered by the Aerosol Transmissible Diseases standard in §5199, thus exempting 

them from this new regulation’s  §§3205, 3205.1 and 3205.2.  

CALA members should also assure that they are in compliance with the ATD standards in 

§5199, specifically, having an ATD exposure plan in place if they are more than a "referring 

employer." A guide to the Aerosol Transmissible Diseases standard can be found at 

https://www.dir.ca.gov/dosh/dosh_publications/ATD-Guide.pdf.  A model plan can be found at 

https://www.dir.ca.gov/dosh/dosh_publications/ATD-Exposure-Control-Plan.docx. 

And, of course, if Cal/OSHA contacts you, or if a Cal/OSHA inspector shows up at your 

worksite, you should contact counsel. 

https://www.dir.ca.gov/dosh/dosh_publications/ATD-Guide.pdf
https://www.dir.ca.gov/dosh/dosh_publications/ATD-Exposure-Control-Plan.docx

