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U.S. Department of Labor and the State of California Change the 
Emergency Sick Leave Rules for Senior Living Providers 

 By: Diane Marie O'Malley, Esq. Hanson Bridgett LLP 

  

In the space of one week, the lay of the land changed dramatically for senior living providers in 
the area of providing paid sick leave to their employees.  

IMPORTANT – Both the rule and new law take effect immediately. AB 1867 – California's New 
Supplemental COVID-19 Paid Sick Leave Law – requires covered employers to provide the 
supplemental paid sick leave no later than September 19, 2020. 

First, on September 9, 2020, Governor Newsom signed Assembly Bill 1867, which requires 
private employers with 500 or more employees nationwide to provide COVID-19 supplemental 
paid sick leave to their California employees. In addition, it requires private employers with 499 
or less employees, who did not provide Families First Coronavirus Response Act (FFCRA) 
benefits to their health care provider employees, to provide this Supplemental COVID-19 Paid 
Sick Leave. AB 1867 is intended to "close the gaps in paid sick days" that exist in the federally-
mandated COVID-19 paid sick leave under the federal FFCRA. 

Second, two days later, on September 11th, in response to New York v. U.S. Dep’t of Labor, 
No. 20-CV-3020 (JPO), 2020 WL 4462260 (S.D.N.Y. Aug. 3, 2020), where a New York District 
Court ruled invalid the Secretary's expanded definition of an employee who is a “health care 
provider,” whom an employer may exclude from being eligible for FFCRA sick leave, the U.S. 
Department of Labor pulled back on its definition calling into question whether senior care 
providers with communities outside of California can still take advantage of that exemption. 

1. AB 1867 

Who Is Covered? 

For purposes of CALA members, AB 1867 covers two groups of "hiring entities": 

1. private sector employers that have 500 or more employees in the United States. 

2. private employers with less than 500 employees that employ health care 
providers or emergency responders that elected to exclude such employees from 
emergency paid sick leave under the federal FFCRA. 

AB 1867 only applies to employees who are required to leave their home to perform work for the 
employer. 
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Reasons For Leave 

AB 1867 requires employers to provide COVID-19 supplemental paid sick leave to workers who 
are unable to work due to any of the following reasons: 

(1) The covered worker is subject to a federal, state, or local quarantine or isolation 
order related to COVID-19. 

(2) The covered worker is advised by a health care provider to self-quarantine or 
self-isolate due to concerns related to COVID-19. 

(3) The covered worker is prohibited from working by the covered worker’s hiring 
entity due to health concerns related to the potential transmission of COVID-19. 

Amount Of Leave 

An employee is entitled to 80 hours of COVID-19 supplemental paid sick leave, if (1) the 
employer considers the employee to work “full time,” or (2) the employee worked or was 
scheduled to work, on average, at least 40 hours per week for the employer in the two weeks 
preceding the date the employee took COVID-19 supplemental paid sick leave. Otherwise, the 
following calculations apply:   

− If the employee has a normal weekly schedule, the employee is entitled to supplemental 
leave in the amount of the total number of hours the covered worker is normally scheduled 
to work for the hiring entity over two weeks. 

− If the employee works a variable number of hours, the employee is entitled to supplemental 
leave in the amount of 14 times the average number of hours the employee worked each 
day for the employer in the six months preceding the date the employee took COVID-19 
supplemental paid sick leave. If the employee has worked for the employer over a period of 
fewer than six months but more than 14 days, this calculation is made over the entire period 
the employer has worked for the hiring entity. 

− If the employee works a variable number of hours and has worked for the employer over a 
period of 14 days or fewer, the employee is entitled to supplemental leave in the amount of 
the total number of hours the employee has worked for that employer. 

Use 

An employee may determine how many hours of COVID-19 supplemental paid sick leave to use 
up to the total number to which the employee is entitled. The employer is required to make paid 
sick leave available for immediate use by the employee, upon oral or written request. The CA 
Dept. of Industrial Relations in its FAQ's states that an employer may not require certification 
from a health care provider before allowing a worker to take the leave. 
https://www.dir.ca.gov/dlse/FAQ-for-PSL.html 

Leave must be paid at the employee's regular rate of pay. However, employers are not required 
to pay more than five hundred eleven dollars ($511) per day and five thousand one hundred ten 
dollars ($5,110) in the aggregate to an employee for this supplemental sick leave. 

https://www.dir.ca.gov/dlse/FAQ-for-PSL.html
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AB 1867 prohibits employers from requiring an employee to use any other paid or unpaid leave, 
paid time off, or vacation time before, or in lieu of, supplemental COVID-19 paid sick leave. 
AB 1867 also expressly states that this leave is additional to any paid sick leave that may 
already be available to employees under Labor Code Section 246. 

Offset 

If an employer already provides employees with a supplemental paid leave benefit, whether on 
its own or due to local law, that is payable for the reasons listed in the law and that would 
compensate the employee in an amount equal to or greater than the amount required under the 
law, then the employer may count the hours of the other paid benefit towards the total number 
of hours of COVID-19 supplemental paid sick leave that the employer is required to provide. 

If an employer provided leave, but did not pay it at the rates required under the new law, the law 
allows the employer to retroactively provide supplemental pay to employees in an amount equal 
to or greater than that required under the law, rather than providing additional leave time.  

Wage Statement And Posting Requirements 

Employers are required to provide written notice of the amount of supplemental COVID-19 paid 
sick leave available on employees’ itemized wage statements or a separate writing. Employers 
must update their wage statements no later than the first full pay period following the bill’s 
September 9, 2020 enactment. 

By seven days after the law's effective date, the California Labor Commissioner must make 
available a model notice to provide to workers. The bill permits notice by electronic means in 
lieu of posting if an employer's workers do not frequent a workplace. 

Sunset 

AB 1867's provisions expire on December 31, 2020, or upon the expiration of any federal 
extension of the federal FFCRA, whichever is later. 

2. The DOL Temporary Rule Revising The Health Care Provider Definition 

For members with communities outside of California and who have 499 or less employees, the 
federal rule regarding FFCRA benefits has changed as well. 

The DOL revised the definition of “health care provider” under § 825.30(c)(1) (which heretofore 
included any employee in an assisted living facility) to mean employees who are health care 
providers under 29 CFR 825.102 and 825.125,3 and other employees who are "employed to 
provide diagnostic services, preventive services, treatment services, or other services that are 
integrated with and necessary to the provision of patient care." 

Attempting to explain just what this new definition means, the DOL states:  

To interpret this critical term, the Department is informed by how other parts of 
Federal law define this term. In one notable example, the Pandemic and All 
Hazards Preparedness and Advancing Innovation Act of 2019 (Pandemic Act) 
defines “health care service” in the context of a pandemic response to mean “any 
services provided by a health professional, or by any individual working under the 
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supervision of a health care professional, that relate to (A) the diagnosis, 
prevention, or treatment of any human disease or impairment; or (B) the 
assessment or care of the health of human beings.” 42 U.S.C. § 234(d)(2). 

While the DOL does still expansively read this more narrow definition that it adopted, and the 
rule does state that the employee need not be a licensed individual, it does specifically exclude 
employees who, up until now, were covered:  

Individuals who provide services that affect, but are not integrated into, the 
provision of patient care are not covered by the definition, because employees 
who do not provide health care services as defined in paragraph (c)(1)(i)(B) are 
not health care providers. Accordingly, revised § 826.30(c)(1)(iii) provides 
examples of employees who are not health care providers. The Department 
identifies information technology (IT) professionals, building maintenance staff, 
human resources personnel, cooks, food service workers, records managers, 
consultants, and billers. While the services provided by these employees may be 
related to patient care—e.g., a professional may enable a hospital to maintain 
accurate patient records—they are too attenuated to be integrated and 
necessary components of patient care. This list is illustrative, not exhaustive. 

The DOL estimated there are 5,976,761 employers with less than 500 employees who need to 
review the temporary rule and determine how, and if, their obligations to provide FFCRA 
benefits have changed. The temporary rule is effective immediately. 

Member Takeaways 

In California, the federal FFCRA employee health care provider exemption and the employer 
coverage of 499 or less employee threshold essentially no longer exist. Immediately, members 
should review their policies and practices to assure compliance with AB 1867, particularly in 
light of the patchwork of local paid sick leave ordinances and the former DOL "health care 
provider employee" definition upon which members may have previously relied. 

Outside of California, for members with 499 or less employees,  the health care provider 
employee definition no longer includes "any employee" working in an assisted living facility. 
Whether the amended health care provider employee exemption applies is more of a fact based 
determination than ever. Speak with your counsel about how your employees might or might not 
meet the narrower definition in the DOL September 11 temporary rule. 


