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Resulting in Loss of Standing to Pursue Representative PAGA Claims in Court 
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On June 15, 2022, the U.S. Supreme Court handed down its decision in Viking River Cruises, 
Inc. v. Moriana, 596 U.S. __ (2022), and held that individual claims brought pursuant to 
California's Private Attorneys General Act of 2004 ("PAGA") can be compelled to arbitration 
under appropriately drafted arbitration agreements. The Court also held that California's 
“indivisibility” rule, which prohibits claims under PAGA from being split into arbitrable “individual” 
claims and non-arbitrable “representative” claims, is preempted by the Federal Arbitration Act 
(“FAA”). The Court further found that when an employee's individual claims are subject to 
arbitration, the employee loses standing under PAGA to pursue representative claims in court.  

PAGA authorizes any employee who has been subjected to one or more Labor Code violations 
to sue an employer for those violations and for any Labor Code violations that were committed 
against other current and former employees. Under PAGA, the employee brings this suit as an 
agent or proxy for the State. California does not allow an employee’s standing under PAGA to 
be categorically waived. For this reason, if an arbitration agreement purports to waive the ability 
to bring "representative" claims under PAGA, this waiver is not enforceable. In Iskanian v. CLS 
Transportation Los Angeles, LLC, 59 Cal.4th 348 (2014), the California Supreme Court 
invalidated agreements that would require employees to arbitrate or litigate "individual" claims, 
which are claims based on Labor Code violations against the employee filing the lawsuit, 
separate from "representative" claims pertaining to violations against other employees, on the 
theory that resolving victim-specific claims in separate arbitrations does not serve PAGA's 
deterrent purpose. The Viking decision, overruling Iskanian as to this particular holding, opens 
the door for individual PAGA claims to be subject to arbitration. 

The Viking case involved an employee who filed a PAGA action against her former employer, 
Viking River Cruises, and alleged that Viking failed to pay her final wages within 72 hours as 
required by the Labor Code. Her complaint also asserted numerous other Labor Code violations 
that were allegedly sustained by other Viking employees. However, when she was hired, the 
employee who filed the lawsuit had signed an arbitration agreement with Viking in which she 
agreed to arbitrate any disputes arising out of her employment. That agreement also contained 
a class-action waiver, which barred the employee from bringing class and “representative” 
actions under PAGA, and a severability clause, which specified that if any portion of the class-
action waiver were found invalid, the remaining valid provisions of the waiver could still be 
enforced in arbitration. Based on this agreement, Viking moved to compel the employee’s 
“individual” claims (the claims that the employee was bringing based on Viking's alleged Labor 
Code violation as to her) to arbitration and to dismiss the employee’s “representative” claims. 
Viking did not succeed. In denying Viking’s motion and upholding the denial on appeal, the 
California courts relied on the Iskanian holding that PAGA claims cannot be split into arbitrable 
“individual” claims and non-arbitrable “representative” claims.  

https://www.supremecourt.gov/opinions/21pdf/20-1573_8p6h.pdf
https://www.supremecourt.gov/opinions/21pdf/20-1573_8p6h.pdf
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The U.S. Supreme Court reversed and remanded. In the majority opinion authored by Justice 
Alito, the Court held that PAGA claims can be divided into “individual” and “representative” 
claims and that parties cannot use PAGA to “expand the scope of the anticipated arbitration by 
introducing claims that the parties did not jointly agree to arbitrate.” The Court explained that the 
“indivisibility rule” established by California case law “effectively coerces parties to opt for a 
judicial forum rather than forgoing the procedural rigor and appellate review of the courts in 
order to realize the benefits of private dispute resolution. This result is incompatible with the 
FAA.”  

The Court also held, however, that the FAA does not preempt California’s decision to disallow 
categorical waivers of PAGA claims. Only the “indivisibility” rule is preempted.  

Therefore, the Court found that the employee's individual PAGA claim against Viking was 
separable from the representative claims and should be submitted to arbitration under the 
parties' arbitration agreement. Furthermore, because the employee no longer had an individual 
claim that could be pursued in court, the Court found that the employee had lost standing under 
PAGA to pursue the representative PAGA claims and that those claims must be dismissed. The 
Court reasoned that "[w]hen an employee's own dispute is pared away from a PAGA action, the 
employee is no different from a member of the general public, and PAGA does not allow such 
persons to maintain suit. … As a result, [the employee] lacks statutory standing to continue to 
maintain her non-individual claims in court, and the correct course is to dismiss her remaining 
claims."  

This case is considered a victory for California employers, as navigating PAGA claims presents 
significant risk for employers and those claims can be costly to defend in court. The U.S. 
Supreme Court’s decision allows individual PAGA claims to be arbitrated if a valid, properly 
worded arbitration agreement exists. Even if an arbitration agreement runs afoul of California 
law and states that an employee cannot bring “representative” claims under PAGA, Viking 
states that the agreement can still be relied upon to compel that employee’s “individual” PAGA 
claims to arbitration so long as a valid severability clause like the one in Viking exists. Further, 
when the “individual” PAGA claims are compelled to arbitration, Viking states that any 
“representative” claims that the employee may have must be dismissed.  

Viking may not be the last word on this issue, since—as Justice Sotomayor's concurring opinion 
states—the California legislature "is free to modify the scope of statutory standing under PAGA 
within state and federal constitutional limits."  

In the meantime, employers should revisit their arbitration agreements and examine the wording 
of their class-action and PAGA waivers.  


